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Byrne v. McCann,
Practice (C. P.)—Non pros—Laches in filing statement.

An action in trespass for personal injuries will not be non prossed
because the plaintiff did not file a statement until fifteen months after
the suit was entered, where it appears that plaintiff had suffered the
loss of an arm, that he had been lulled into the belief that he would
be permanently employed by the defendant, and that the delay re-
sulted from attempts to determine whether the plaintiff would or would
not be able to work with an artificial arm.

Rule to show cause why statement and rule to plead should
not be stricken from the record and judgment of non pros en-
tered. C. P. No. 5, Philadelphia Co. March T., 1914, No.

3962.

J. ]. Rahilly, for plaintiff.
F. A. Sobernheimer, for defendant.

)15.—Plaintiff issued a summons
on defendant April 30, 1914. A
to plead was filed July 30, 1915.
tation of a petition setting forth
atement of claim, defendant ob-
why the statement and rule to
rom the record and judgment of
e statement was not filed within

;intiff, averring that while in the
in arm through the negligence of
y defendant continued to pay his
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salary, thereby lulled him into a sense of security and induced
him to believe that he would be permanently employed, but
subsequently discharged him; and, owing to the loss of his
arm, he was unable to secure employment at his trade, and
that the filing of the statement of claim was delayed until it
could be determined whether or not he would be able to work
with an artificial arm. .

Judgment of non pros. might have been entered by the pro-
thonotary, upon motion of defendant, by reason of plaintiff’s
failure to file a statement of claim within one year after issuing
the writ (Rule of Court, 142); but no such motion was made,
and the statement and rule to plead are filed.

While it is within the discretion of the court to grant a non-
suit for wanton delay and flagrant dereliction on the part of
plaintiff (Waring ». Penna. R. R. Co., 176 Pa. 172), in the
present case it appears from the answer that it was not the in-
tention of plaintiff to abandon the suit unless he continued in
the defendant’s employ, and that the delay, under the circum-
stances, was not unreasonable or for such length of time as to
amount to laches and indicate an abandonment of the suit.
Rule discharged.

Employment Agency.

Labor law—Combination of boarding house and employment
agency—Act of June 7, 1915, P. L. 888.

A person who keeps a boarding house for sailors, and in connec-
tion therewith engages in the business of providing masters or owners
of vessels with seamen, receiving no fee from the sailors so directed
to such owners or masters, but receiving a consideration or fee from
such owners or masters for each seaman so supplied, is an employ-
ment agent within the meaning of the act of June 7, 1915, P. L. 888.

To take such case from the provisions of the act, it must be clearly
shown that the work of so assisting such employers to secure em-
ployés is strictly that of a bureau or department maintained by some

erson, firm, corporation or association for the purpose of obtaining
elp for themselves.

The business of an employment agent carried on in Pennsylvania
by a non-resident is subject to said act equally with that of a resident.

Request of John Price Jackson, commissioner of labor and
industry, for opinion.

CoLLiNs, Deputy Attorney-General, Dec. 7, 1915.—There
has been referred to me your communication of Nov. 13, 1915,
to Attorney-General Brown, requesting an opinion to a ques-
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tion raised in a certain communication to you of Nov. 12,
1915, of Jacob Lightner, director of the bureau of employ-
ment, and transmitted with yours.

From this said communication of the director of the bu-
reau of employment, it appears that the said bureau “obtained
the names and addresses of several individuals in Philadel-
phia who keep boarding houses for sailors, and who provide
masters, agents and owners of sailing vessels with seamen.
It appears they do not receive or charge any fee to the sailors
for directing them to such masters, agents or owners, but they
do receive from the masters, agents and owners of such ves-
sels, a certain consideration or fee for each man supplied,”
and there further appears in said communication, a request for
“a ruling on this matter embracing non-residents of the state
who keep boarding houses within our state limits; also a rul-
ing on residents of our state, who keep boarding houses for
sailors, and provide vessels with seamen, whether the board-
ing-house keeper runs a regular employment or not.”

It further appears that the attorney of the said parties con-
tends that they are not within the provisions of the herein-
after mentioned act and that they reside in New Jersey.

The question here arises under the act of June 7, 1915, P. L.
888. Section 2 thereof provides as follows: ‘“The term ‘em-
ployment agent,’ as used in this act, shall mean every person,
copartnership, association or corporation engaged in the busi-
ness of assisting employers, to secure employés, and persons
to secure employment, or of collecting and furnishing infor-
mation regarding employers seeking employés, and persons
seeking employment: Provided, that no provision of any
section of this act shall be construed as applying to agents
procuring employment for school teachers exclusively; nor
to registries of any incorporated association of nurses; nor
to departments or bureaus maintained by persons, firms, or
corporations or associations, for the purpose of obtaining help
for themselves, where no fee is charged the applicant for em-
ployment.”

This act, by its second section, provides its own definition
of the term “employment agent,” and in its construction such
legislative definition must govern. According to this defini-
tion, an employment agent includes every person, copartner-
ship, association or corporation “engaged in the business of
assisting employers to secure employés, and persons to se-
cure employment, etc.” This definition is very comprehensive.
From the application of the act, however, under the proviso
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of the second section thereof, three classes are excepted,
namely :

First, agents procuring employment for school teachers ex-
clusively; second, registries of any incorporated association of
nurses, and third, “departments or bureaus maintained by
persons, firms or corporations or associations, for the purpose
of obtaining help for themselves, where no fee is charged the
applicant for employment.”

As a general proposition it would seem that under the pro-
visions of the act, a party is an “employment agent” who
keeps a boarding house for sailors, and further, in connection
therewith, engages in the business of providing masters or
owners of vessels with seamen, receiving no fee therefor from
the sailors so directed to such masters or owners, but receiv-
ing some consideration or fee from the masters, agents or
owners of the vessels for each seaman so supplied. Whether
the sailors so directed to or provided with employers are
boarders in the boarding house of the parties so directing them
to the owners of vessels, is immaterial; whether the busi-
ness of keeping the boarding house is incidental to that of
providing owners of ships with seamen, or the latter incidental
to the former, is also immaterial. In either case it is engaging
in the business of assisting employers to secure employés, and
persons to secure employment, and fulfils the definition of an
“employment agent,” as laid down in the act.

It is contended, however, that this present case falls within
the said proviso, excepting from the application of the act
“departments or bureaus maintained by persons, firms, cor-
porations or associations, for the purpose of obtaining help
for themselves, etc.” The facts, so far as they appear, do not
apparently warrant such conclusion, but they are not set forth
in the above mentioned communication of the director of the
bureau of employment with sufficient fullness to admit of a
definite opinion.

The said proviso only extends to a department or bureau
maintained by persons, firms, etc., for the purpose of obtaining
help for themselves. This department or bureau is, in fact, a
part of such party’s business, maintained by and for himself.
Its service in obtaining help is limited to that of the party
maintaining it. If it undertook to assist employers generally
to secure employés, it would not be within the proviso, but
be the work of an employment agent and subject to the pro-
visions of the act. Only in a clear case could the benefit of the
said proviso exempting a person from the provisions of the
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act, be extended. A proviso, engrafted upon a preceding
enactment taking special cases out of the general enactment,
is always to be strictly construed. It takes no case out of the
enacting clause which is not fairly within the terms of the
proviso. Folmer’s Appeal, 87 Pa. 133.

In conclusion, would say that owing to the lack of a suffi-
ciently full and detailed statement of the facts in the case men-
tioned in the said communication of the director of the bureau
of employment, a definite opinion therein cannot be safely ven-
tured.

Ubpon the general proposition, however, I am of the opinion
that a person who keeps a boarding house for sailors and in
connection therewith engages in the business of providing
masters or owners of vessels with seamen, receiving no fee
from the sailors so directed to such owners or masters, but re-
ceiving a consideration or fee from such owner or master for
each seaman so supplied, is an “employment agent’” within
the meaning of the said act.

To take such case from the provisions of the act, it must
be clearly shown that the said work of so assisting such em-
ployers to secure employés, is strictly that of a bureau or de-
partment maintained by some person, firm, corporation or as-
sociation, for the purpose of obtaining help for themselves.

The business of an employment agent carried on in this state
by a non-resident, is subject to said law equally with.that of a
resident.

From Paul A. Kunkel, Esq., Harrisburg, Pa.

Commonwealth v. Pfahler.

Sunday law—Sweeping off snow from railroad station plat-
form.

Sweeping snow off of the platform of a railroad station and the
approaches thereto is a work of necessity, and a foreman employed
by the railroad company who does such work on Sunday, cannot be
convicted of violating the Sunday laws.

Appeal by defendant from summary conviction before Jus-
tice Elmer E. Miller. Q. S. Juniata Co. Feb. T., 1915,
No. 4.

M. M. McLaughlin, for commonwealth.
F. M. N. Pennell, for defendant.

Se1BERT, J., Dec. 21, 1915.—Written complaint was made
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under oath by G. L. Wert before justice of the peace Elmer E.
Miller, of Port Royal, Juniata county, Pa., charging Austin
Pfhaler, the defendant, with “having done and performed
worldly employment on the Lord’s Day, commonly called
Sunday,” pursuant to which warrant was issued, defendant
arrested, and on Feb. 3, 1915, at 7.30 a. m., the prosecutor
and defendant appeared before the said justice with their re-
spective counsel, the witnesses were heard and the justice en-
tered the following judgment:

“Be it remembered that on the third day of February, 1915,
Austin Pfahler, of the borough of Port Royal, was convicted
before me, Elmer E. Miller, a justice of the peace, of the bor-
ough of Port Royal, for doing worldly employment on the
Lord’s Day, contrary to the act of assembly in such case pro-
vided, and that I, said J. P. do adjudge him guilty and to for-
feit and pay a fine, the sum of $4 and costs of the case.”

The transcript does not show wherein the alleged worldly
employment consisted nor where it was performed, but the
counsel for the defendant submitted a transcription of the
notes taken by his private stenographer of the complaint or
information and the testimony of the witnesses heard, which
was not objected to by the counsel for the prosecutor. The
complaint set forth “that on Sunday, Jan. 31, 1915, A. D,
being the Lord’s Day, commonly called Sunday, that while on
his way to church services he” (the prosecutor) “saw Austin
Pfahler, Samuel Koons, D. B. McCahan and Charles Stark,
residing in the borough of Port Royal, said county and state,
performing worldly employment for the Pennsylvania Rail-
road Company, contrary to the act of assembly in such case
provided.”

The testimony shows that on the morning of Sunday, Jan.
31, 1915, sleet and snow had fallen, the latter to the probable
depth of an inch and that same was continuing to fall stead-
ily; that Austin Pfahler, this defendant, was a foreman of
Pennsylvania Railroad Company workmen, including the said
Samuel Koons, D. B. McCahan and Charles Stark, whom he
set to work that morning at sweeping the snow off the plat-
forms of the east- and westbound passenger stations at Port
Royal, their approaches, the several flights of steps (two
flights on each side of the tracks) leading to and from the
overhead bridge across the several railroad tracks (passengers
being there prevented from crossing at grade) and the pathway
on the overhead bridge used by passengers in going to and
from the respective stations, as a measure of precaution for
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the safety of passengers approaching, at and retiring from
the said respective stations; that these workmen shoveled and
swept the snow from these localities from eight o’clock in the
morning until five o’clock in the evening; that it was one of
the duties of the defendant and his coemployés to keep these
places clean of snow and ice lest travelers slip, fall and sustain
injuries.

The petition of this defendant (and that of each of the
other three persons named in the hereinbefore mentioned com-
plaint, against each of whom a like separate proceeding was
instituted, similar judgment entered and likewise appealed
from) for special allowance to appeal set forth, inter alia,
“that at the hearing, it was developed that the alleged work
or labor done by the defendant was clearly a work of neces-
sity, but the said justice of the peace thought it was rather
the province of the higher courts to say what was a work of
necessity, and refused to discharge the defendant for that rea-
son; he thought it might be a work of necessity, but because
he believed it was not for him to so find, refused to do so, and
thus disregarded the law and committed other errors in said
proceedings.”

This petition, duly verified by affidavit, having been filed
with the transcript and not having been excepted to in any
way we accept as a verity, and the controlling question to be
passed upon by the court is as to whether or not the work ad-
mittedly done was one of necessity within the exception of the
act of April 22, 1794, § 1, which provides:

“If any person shall do or perform any worldly employ-
ment or business whatsoever on the Lord’s Day, commonly
called Sunday (works of necessity and charity only excepted)
and being convicted thereof shall, for every such offense for-
feit and pay $4, to be levied by distress.”

At the argument the learned counsel for the prosecutor ad-
vances the view that the question here involved was prop-
erly one for a jury, under Art. 1, Sec. 6, of the Constitution,
declaring that “trial by jury shall be as heretofore, and the
right thereof remain inviolate” ; this view is not tenable. This
provision in the declaration of rights refers only to that class
of cases which were entitled to trial by jury prior to the adop-
tion of the Constitution of 1790, and summary convictions
before magistrates were not among them. Van Swartew 2.
Com., 24 Pa. 131; Byers v. Com,, 42 Pa. 89; Com. v. Wald-
man, 140 Pa. 89; and the question is one for the court. In
Com. v. Nesbit, 34 Pa. 398, decided in 1859, the defendant
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had been convicted of a violation of-the act of 1794, he hav-
ing driven his employer’s family to church on the Lord’s Day,
in the employer’s private carriage, which the magistrate held
to be not a work of necessity, and convicted the defend-
ant.

The Supreme Court reversed this judgment and in the opin-
ion Justice Lowrie said: “Necessity itself is totally incapable
of any sharp definition. Necessity, therefore, can itself be
only proximately defined. The law regards that as neces-
sary, which the common sense of the country, in its ordinary
modes of doing business, regards as necessary.” In the opinion
of B. F. Junkin, then president judge of this judicial district,
filed in October, 1878, in Com. v. Butt, to No. 119, April
Term, 1878, Juniata county common pleas court, he held that
the coaling of a locomotive at the railroad coal wharf at Pat-
terson in said county, hauling provision and live stock trains,
was an act of necessity and reversed the judgment of convic-
tion. In the opinion Judge Junkin well said, “we conclude
that the legalized business of railroading necessarily involves,
to some extent, wotldly employment on the Lord’s Day, the
performance of which is unavoidable, and hence within the
statutory exception, and that this construction of the act of
1794 has been accepted as correct by the commonsense of the
people for nearly half a century.”

During the thirty-seven years that have elapsed since Judge
Junkin’s opinion was filed, the business of railroading has, as
compared with then, increased to gigantic proportions; in-
stead of two main line tracks as then, four are now meagerly
sufficient to accommodate the traffic; the wooden car and
coach of that day have given way to structures of steel; the
then locomotives were pigmies as compared with the tremend-
ous machines of the present; miles per hour passenger train
speed has increased an hundred per cent.; the volume of hu-
man travel is overwhelmingly greater; human manipulation
looking to maintenance of safety conditions has largely given
way to automatic electrically operated safety devices of in-
tricate and efficient character; in short, the business of rail-
roading has been practically revolutionized, and with its prog-
ress the law has imposed upon the railroad company an in-
creased measure of duty in providing for the safety of the
traveler, which necessarily, along some lines, requires that
railroad employés more and more exercise worldly employ-
ment on the Lord’s Day in.the performance of the duties of
their employment.



“w) COUNTY COURT REPORTS. 9
[Commonwealth v. Pfahler.] '

As said by Judge Endlich in Com. v. Newcomet, 18 Pa.
Super. Ct. 510, “The question whether a given act is a work
of necessity or not, depends, not upon conditions and situ-
ations as they existed in 1794, or fifty or thirty-five years ago,
but upon conditions as they presently exist.”

It is the duty of a common carrier of passengers to keep
its station houses, waiting rooms, platforms, and passage-
ways to and from its stations and trains, and all other por-
tions of the ground to which passengers would naturally resort
in going upon or leaving the trains and stations, in a reason-
ably safe condition for the purpose intended, and for any vio-
lation of duty in this respect which entails injury upon a pas-
senger without his own fault, the carrier will be answerable
in damages. Thompson on Negligence, Vol. III, § 2678. A
railroad company will be answerable in damages for injuries
to passengers occasioned by snow and ice accumulated upon its
station platform without taking the precaution of sanding it,
or otherwise making it safe for passengers: Id. § 2688.

As the duty rested upon the Pennsylvania Railroad Com-
pany to remove ice and snow from such’parts of its premises
as were for the use of passengers to secure their safety, as the
flights of steps to the overhead bridge to Port Royal were
long and necessarily dangerous with any accumulation of ice
or snow upon them, and as the snow fell continuously during
Sunday, Jan. 31, 1915, we think the work of removing the
same persistently during the day, was such work as the com-
mon sense of the country, in its ordinary modes of doing busi-
ness in this day, regards as necessary, and we therefore hold
that the said work then done by this defendant was within the
exception of the act of April 22, 1794, § 1.

In a summary conviction for violation of the Sunday law
of April 22, 1794, the complaint is the foundation of the pro-
ceedings and is in the nature of an indictment. Com. v. Gel-
bert, 170 Pa. 427; therefore the proceeding is a criminal one.
The act of March 10, 1905, P. L. 35, prohibits separate pro-
ceedings against several persons charged with the commission
of any criminal offense or offenses committed at one and the
same time or growing out of one and the same transaction, and
forbids the payment of costs incurred in proceedings violative
of that statute. The complaint in this case included three ad-
ditional persons to the defendant herein, and the justice hav-
ing cognizance issued four separate warrants and severed the
proceedings into four different ones, as evidenced by the tran-
scripts of appeal of each party named in the one complaint
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filed to numbers 4, 5, 6 and 7, February Sessions, 1915, in dis-
regard of the provisions of the act of 190s.

And now, to wit, Dec. 21, 1915, we find under all the evi-
dence in the case that the work done by Austin Pfahler, de-
fendant, on Sunday, Jan. 31, 1915 was a work of necessity
within the meaning of § 1 of the act of April 22, 1794, and
the judgment of Justice Elmer E. Miller, convicting the de-
fendant of a violation of that statute, is reversed.

From J. N. Keller, Esq., Mifflintown, Pa.

Getkin v. Pennsylvania Railroad Co.

Contracts—Certificate in relief department of Pennsylvania
Railroad Company—Trespass—Claims for both damages and
relief benefits—Employers’ liability Act of Congress of 1908.

Contracts intended to protect from liability for negligence are void
because against public policy.

Relief contracts, such as are contained in certificates in the relief
fund of the Pennsylvania Railroad Company, do not impair the right
to recover damages for negligence, but merely stipulate that, if dam-
ages are paid, relief benefits cannot be claimed, and, if benefits are
accepted, damages cannot be recovered. This practically puts the
employé and the employer in the position in which they are respec-
tively placed by the federal act of April 22, 1908, known as the em-
ployers’ liability act.

By said emi)loyers' liability federal act no contract or rule can re-
lieve the employer from liability for damages, but when damages are
demanded the amount paid on benefits or indemnity contracts may
be deducted; the legislative intent is clear that both damages and
benefits cannot be recovered.

The sole purpose of said act is to secure damages resulting from
negligence, and to that end all contracts, rules and devices intended
to exempt from liability are expressly declared void.

Where the plaintiff, a widow, recovered and received her damages
on account of the death of her husband, said act does not permit the
recovery of relief benefits.

The Supreme Court of Pennsylvania has decided that the regula-
tions of such relief contract are valid, and the decisions accord to a
plaintiff all the right such beneficiary is entitled to under the act of
conl"gre.sg, and there is no real conflict between the federal and state
authorities.

Motion for judgment for want of sufficient affidavit of de-
fence. C. P. Dauphin Co. Jan. T., 1915, No. 631.

W. M. Hain and J. H. Herman, for plaintiff.
C. H. Bergner, for defendant.
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MCcCARRELL, J., Dec. 30. 1915.—The plaintiff is the widow
of David Getkin, who on Oct. 21, 1912, was employed as a
passenger engineer by the defendant company, and was on
said day while running an interstate train, killed by an acci-
dent near Newberry in Lycoming county, Pennsylvania. After
his death his widow, the present plaintiff, brought an action
in the United States court for the middle district of Pennsyl-
vania, to recover damages because of his death, and on June
24, 1914, obtained a verdict in her favor for the sum of
$7,161, which was paid on Aug. 5, 1914.

At the time of his death, David Getkin held a certificate of
membership, No. 34,977, dated July 1, 1903, in the relief
fund of said company, and his wife, the present plaintiff, was
the beneficiary named therein. This action is brought for
the purpose of recovering the sum of $2,250, alleged to be
due her as beneficiary under said certificate. The action in
the United States court was brought in pursuance of the pro-
visions of the act of congress, approved April 22, 1908, known
as “the employers’ liability act.” Sec. 5§ of that act provides:

“That any contract, rule, regulation or device whatsoever,
the purpose and intent of which shall be to enable any com-
mon carrier to exempt itself from any liability created by this
act, shall, to that extent be void; provided, that in any action
brought against such common carrier under or by virtue of
the provisions of this act, such common carrier may set off
therein any sum it has contributed or paid to any insurance
or relief benefits or indemnity that may have been paid to the
injured employé or the person entitled thereto on account of
the injury or death, for which said action was brought.”

It seems clear from this section that under the act of con-
gress it was not intended that an injured employé of a rail-
road company, or the person entitled to recover by reason of
injury or death, should have both damages for the negligence
resulting in the injury or death, and the insurance benefits
or relief paid because of any insurance or membership in a
relief department of the railroad company. The giving of
the right to set off any indemnity so paid against damages
recoverable, by necessary implication, excludes the right to
recover both damages and benefits. In the present case no
claim was made for set off by reason of David Getkin’s mem-
bership, because no payment had then been made thereon, and
this suit was brought Dec. 21, 1914, after the payment on
Aug. 5, 1914, of the damages recovered in the federal court.
The defendant denies liability under the certificate of member-
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ship, and contends that under §§ 23, 58 and 65 of the regula-
tions of the Pennsylvania Railroad Volunteer Relief Depart-
ment, there can be no recovery. Sec. 23 prescribes the form
of application for membership in the relief department. The
application contains, inter alia, an agreement:

“That the acceptance of benefits from the said relief fund
for injury or death shall operate as a release for all claims
for damages against said company arising from such injury
or death which could be made by or through the applicant for
membership, and that said applicant or his legal representa-
tives will execute such further instrument as may be necessary
formally to evidence such acquittance.”

By the terms of this agreement damages for injury or death
cannot be recovered in addition to relief in pursuance of mem-
bership in the relief department.

By § 58 of the regulations it is provided that if a claim be
presented or suit be brought against the company for dam-
ages on account of injury or death of a member, “payment
of benefits from the relief fund on account of such injury or
death shall not be made unless such claim shall be withdrawn
or such suit be discontinued before trial or decision rendered
therein; any compromise of such claim or suit or any verdict,
judgment or decision rendered in favor of either plaintiff or
defendant in such suit shall preclude any claim upon the relief
fund for benefits on account of such injury or death, and the
acceptance of benefits from the relief fund by a member or
his beneficiary or beneficiaries on account of injury or death,
shall operate as a release and satisfaction of all claims against
the company and any and all of the corporations associated
therewith in the administration of their relief department from
damages arising from the injury or death.”

Are these provisions of the contract on which this suit is
based made void by the act of congress above referred to?
The sole purpose of the act is to secure to employés of rail-
roads engaged in interstate commerce the payment of dam-
ages caused by the negligence of their employers. Under the
act it is uniformly held that the common law defences are no
longer available. Mondeau z. Railroad Co., 223 U. S. (56
S. E. 327); Schubert . Railroad Co., 224 U. S. 603 (56
S. E. 911). The act relates only to contracts, rules, regula-
tions and devices intended to enable a common carrier to
exempt itself from liability for injuries to or death of its
employés in the course of their employment. The carrier must
answer for its own negligence as also for the ordinary risks
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of the business, and no contract or rule can exempt it from
this liability. Congress intended to protect the human instru-
mentalities engaged in carrying on interstate commerce by rail,
and made the corporations using these instrumentalities an-
swerable in damages for injuries and death resulting from this
employment. All risk is practically diverted from the em-
ployé to the carrier and all rules and regulations intended to
exempt the carrier from this liability are declared void. In-
deed such contracts had been uniformly held void as against
public policy long before this statute was enacted. The con-
tract sued upon here does not attempt to grant exemption from
liability for the damages which the act declares must be borne
by the carrier. It was not made for any such purpose. It
is a contract for payment of benefits in case of the disability
or death of a member of the department issuing the certifi-
cate. The cause of the disability or death is not limited. It
may be entirely disconnected with the service as an employé
of a carrier, or the service may have caused the disability or
death. In either event the benefits are to be paid. Disability,
sickness or injury resulting from any causes entitles the party
to benefits. Such contracts are frequently, if not generally,
entered into between common carriers and their employés,
and have apparently been mutually beneficial and satisfactory.
That congress had knowledge of these contracts and approved
them is manifest from the proviso to § 5. This proviso per-
mits the deduction from damages claimed of whatever has
been paid by the carrier as relief, benefits, insurance or in-
demnity. Thus the contracts, rules or regulations under which
such payments have been made are recognized as valid and
are not contracts, rules or regulations made void by the terms
of the act. Both federal and state legislation of this char-
acter have been frequently considered by the courts, and
among cases of this character we refer to the following:

In Johnson v. Phila. & Reading Ry. Co., 163 Pa. 127, the
whole subject of contracts attempting to exempt from liability
for negligence and of beneficial contracts such as is sued upon
here was considered. Justice Mitchell, in his opinion at page
133, referring to contracts intended to secure exemption from
liability for negligence, uses the following language :

“It is further objected, and this is the only substantial ques-
tion in the case, that the release was void as against public
policy, and a number of cases are cited to show that a com-
mon carrier cannot make a valid contract against his own neg-
ligence. It was quite unnecessary to go out of our own state
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for authority on that proposition; it is not questioned here
any more than elsewhere, but it is wide of the point in this
case. There is no provision exempting the company from lia-
bility for future negligence. The benefits, by the regulations
of the relief association, become due to members whenever
disabled by accident in the railroad company’s service, or by
sickness or injury other than in the company’s service, with-
out reference to the question of negligence at all. As these
provisions include benefits in cases of accident pure and simple,
of injury by the negligence of fellow workmen, and by the
member’s own contributory negligence, it is apparent that
they cover a wide field in which there is no liability of the
railroad company at all. Such cases are probably a large ma-
jority of those occurring to railroad employés, and the asso-
ciation therefore is of the highest order of beneficial societies.
But even in cases of injury through the company’s negligence
there is no waiver of any right of action that the person in~
jured may thereafter be entitled to. It is not the signing of
the contract but the acceptance of benefits after the acci-
dent that constitute the release. The injured party there-
fore is not stipulating for the future, but settling for the
past; he is not agreeing to exempt the company from liability
for negligence, but accepting compensation for an injury al-
ready caused thereby. He may as well accept it in install-
ments as in a single sum, and from an appointed fund to
which the company has contributed, as from the company’s
treasury as a result of litigation. The substantial feature of
the contract which distinguishes it from those held void as
against public policy is that the party retains whatever right
of action he may have until after knowledge of all the facts,
and an opportunity to make his choice between the sure bene-
fits of the association or the chances of litigation. Having
accepted the former he cannot justly ask the latter in addition.”

The validity and effect of a contract such as is sued upon
here was considered in the case of Ringle v. Penna. R. R. Co.,
164 Pa. 529. Justice Mitchell, at page 532, uses the followingr
language, viz.:

“This case is ruled by Johnson . Railroad Co., 163 Pa.
127. The essential principle therein established is that a con-
tract between employer and employé which preserves to the
latter all his rights of action, in case of negligence, until after
the facts have occurred and are known to him, is not against
public policy. ‘There is no waiver of any right of action that
the person injured may thereafter be entitled to. It is not
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the signing of the contract but the acceptance of benefits after
the accident that constitutes the release. The injured party
therefore is not stipulating for the future, but settling for the
past; he is not agreeing to exempt the company from liability
for negligence, but accepting compensation for an injury al-
ready caused thereby.” The facts of that case and this are
not materially different. In both the agreement is that the
acceptance of benefits, of course after the accident, shall oper-
ate as a release. In the present case there is an additional
agreement that the plaintiff shall ‘execute such further instru-
ment as may be necessary formally to evidence such acquit-
tance,” and it is argued that no such release has been executed
by plaintiff. But it is not necessary that it should be. The
acceptance of benefits is the substance of the release, and the
agreement for a further instrument is by its express terms a
mere formality for convenience of evidence.”

In Washington . Atlantic Coast Line R. R. Co., 71 S. E.
1066, a statute of the state of Georgia in practically the same
terms as the act of congress of April 22, 1908, was under
consideration by the Supreme Court of that state. The
Georgia act reads as follows:

“Any contract, rule, regulation or devise whatsoever, the
purpose or intent of which shall be to enable any common
carrier to exempt itself from any liability created by the three
preceding sections, shall to that extent be void; provided, that
in any action brought against any such common carrier under
or by virtue of any of said sections, such common carrier may
set off therein any sum it has contributed or paid to any in-
surance, relief, benefit or indemnity that may have been paid
to the insured employé, or in the event of death to the person
or persons entitled thereto on account of the injury or death,
for which such action is brought.”

At page 1068, Judge Lumpkin uses the following language:

“By the act of 1895 it was declared, “All contracts between
master and servant made in consideration of employment
whereby the master is exempted from liability to the servant
arising from the negligence of the master or his servants, as
such liability is now fixed by law, shall be null and void, as
against public policy.” Here, then, prior to the act of 1909,
was a prohibition against contracts whereby the master was
exempted from liability to the servant arising from the neg-
ligence of the master or his other servants. But a new ar-
rangement was made, which was called a relief department.
The employés of the railroad company who became members
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had certain amounts deducted from their wages to go to the
relief fund. The company had general charge of the depart-
ment, paid amounts for the maintenance of the relief depart-
ment, and guaranteed the payment of the benefits provided
to be paid. There was no direct agreement to release the
company from liability for negligance. But if an injured em-
ployé took the benefits arising in part from his own contribu-
tions and those of his cofellows, he forfeited any right to hold
the company liable, If he sued the company he forfeited any
claim for benefits or relief. It is unnecessary to discuss the
merits or demerits of this system. Suffice it to say that under
its operation the employé was put upon his election. Which-
ever way he elected he released or forfeited something. In
this state.of the law it was held that such an agreement was
not illegal. There was no intimation that the legislature could
not change the law. They did change and passed the act of
1909, quoted above. If that act was not intended to apply to
the intent here involved, it is difficult to say what was in-
tended. If it only dealt with a direct contract to relieve an
emplnryer from liability, it added nothing to the law as it al-
ready stood and was mere surplusage. If there were any
doubt as to the effect of the general words in the beginning
of the section, the statement as to setting off any sum con-
tributed or paid by the common carrier to any insurance, re-
lief, benefit or indemnity shows clearly that such arrange-
ments were included in the legislative intent. The inquiry
where any uncertainty exists always is as to what the legisla-
ture intended, and when that is ascertained it controls. The
exemption of a particular thing from the operation of the gen-
eral words of that statute shows that in the opinion of the
law maker the thing excepted would be within the general
words had not the exception been made. The act of 1909
applies to the present case; so that acceptance of benefits did
not operate to release the defendant company, but entitled
it to diminish any recovery which he had as in the act pro-
vided.”

In Pittsburgh C. C. & St. L. Ry. Co. v. Moore, 53 N. E.
290, a similar statute of the state of Indiana was under con-
sideration by the Supreme Court of that state. The statute
provides that “all contracts made by railroads . . . with their
employés, or rules or regulations adopted by any corporation
releasing or relieving it from liability to any employé having
a right of action under the provisions of this act, are hereby
declared null and void.”
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The defendant has a relief department and issued to its em-
ployés certificates of membership therein, containing substan-
tially the same provisions as are found in the certificate upon
which this present suit is based. It was held that the pro-
visions of this certificate providing that the acceptance of bene-
fits should bar an action for damages was valid. Judge Had-
ley, at page 294, uses the following language:

“As a general proposition it is unquestionably true that a
railroad company cannot relieve itself from responsibility to
an employé for an injury resulting from its own negligence
by any contract entered into for that purpose before the hap-
pening of the injury; and if the contract under consideration
is of that character, it must be held to be valid. But on a
careful examination it will be seen that it contains no stipula-
tion that the plaintiff should not be at liberty to bring an ac-
tion for damages in case he sustains an injury through the
negligence of the defendant. He still had as perfect a right
to sue for his injury as though the contract had never been
entered into. Before the contract was entered into his right
of action for an injury resulting from the defendant’s negli-
gence was limited to a suit against it for the recovery of dam-
ages therefor. By the contract he was given an election either
to receive the benefits stipulated for or to waive his rights to
the benefits and pursue his remedy at law. He voluntarily
agreed that when an injury happened to him he would then
determine whether he would accept the benefits secured by the
contract or waive them and retain his right of action for dam-
ages. . . . The contract forbidden by the statute is the reliev-
ing the company from liability for the future negligence of
itself and employés. The contract pleaded does not provide
that the company shall be relieved from liability. It expressly
recognizes that enforceable liability may arise, and only stipu-
lates that if the employé shall prosecute a suit against the
company to final judgment he shall thereby forfeit his right
to the relief fund, and if he accepts compensation from the
relief, he shall thereby forfeit his right of action against the
company. It is nothing more or less than a contract for a
choice between sources of compensation where but a single
one exists, and it is the final choice, the acceptance of
one as against the other, that gives validity to the transac-
tion.”

In B. & O. R. R. Co. ». Miller, 107 N. E. 545, a similar
statute of the state of Indiana was considered by the Supreme
Court of that state. The language of this statute we have

VOL XLIV.—2.
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heretofore quoted. The suit was brought for benefits due an
employé as a member of the defendant’s relief department.
The plaintiff had been injured, and pursuant to the regulations
of the relief department had received certain benefits and after-
wards brought suit against the railroad company to recover
damages for the same injury and recovered judgment for
$5,000, which was paid. The company contended that the
plaintiff was not entitled to recover anything further under
the beneficial certificate. Sections §2 and 53 of the regulations
of the relief department in that case were substantially the
same as the regulations in the present case, and the court con-
sidered these regulations in the light of the act of congress,
approved April 22, 1908, and concluded that by § § of this
act these regulations were made invalid, but held that the
contract was indivisible, and that if part of it was rendered
invalid by the act of congress, the whole contract was invalid
and no recovery could be had under it. The language of
Judge Morris, at page 546, is as follows:

“Counsel for appellee contend that the void provisions are
properly severable from the other portions of the contract,
and with such invalid provisions severed the remaining pro-
visions are enforceable. The contract was valid in all its parts
when executed. But a valid contract if indivisible may be
rendered wholly void by subsequent legislation. Appellant con-
tends that this contract is indivisible and that if § 53 be held
abrogated by the act of congress or void for other reasons, the
entire contract falls and no obligation remains for enforce-
ment in appellee’s favor. We are constrained to accept this
view that the entire contract falls if it is indivisible and first
determine whether the contract is severable, for otherwise the
appellee has no cause of action. It was manifestly the inten-
tion of the parties when appellee became a member of the re-
lief association that the pursuit of one remedy should operate
as an abandonment of the other. Appellee had this choice of
one of the two methods of relief but could not resort to both.
The two remedies were interdependent. If appellee should be
indemnified by the payment of a judgment in tort the satis-
faction of the judgment would under the contract operate as
an acquittance of all beneficial obligations on the part of the
relief association, and on the other hand a resort to associa-
tion benefits would operate as an abandonment of the right
to sue in tort. The contract was indivisible, and if it be con-
ceded, as appellee contends, that the act of congress invali-
dates § 53 of the regulations forming part of the contract, it
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must be held that the entire contract falls and appellee is left
without any cause of action thereon.”

The case of Phila., Balti. & Wash. R. R. v. Schubert, 224
U. S., was one in which the defendant company undertook
to prevent a recovery of damages by pleading that the plain-
tiff was a member of its relief department and had agreed in
his certificate of membership by regulation No. 58 that the
bringing of suit against the company for payment of benefits
should not be made until the suit was withdrawn or discon-
tinued, and that the acceptance of benefits should operate as
a release for damages arising from the injury. This was an
attempt to use the provisions of the relief contract as a de-
fence against the recovery of damages, and Justice Hughes
held that under § 5 of the act of 1908, this provision of the
relief contract was invalid, and that it could not be used to
prevent a recovery of damages. In that case the railroad
company was attempting to use the provisions of the relief
contract to prevent the recovery of damages by its employé,
and it was naturally held that this could not be done under
the terms of the act of congress. While this is true, § 5 of
the act of congress which makes it impossible so to use the
contract of relief, expressly provides that whatever has been
paid for insurance benefits or indemnity under such contracts
may be deducted from the damages allowed as compensation
for the injury. This, as already stated, is an implied declara-
tion that damages and benefits were not intended to be given
an employé because of an injury. We have not been referred
to any case, nor have we been able to find any in which it
has been held that under the act of congress, approved
April 22, 1908, there can be recovery of both damages and
benefits.

Section 1 of the act of congress, approved April 22, 1909,
makes every common carrier by railroad liable in damages to
any person suffering injury where he is employed by such
carrier in such commerce or in the case of death of such em-
ployé, to his or her personal representative for the benefit
of the surviving widow or husband and children of such em-
ployé for such injury or death resulting in whole or in part
from the negligence of any officer or employé of such carrier,
or by reason of any defect or insufficiency due to its negli-
gence in its cars, engines, appliances, machinery, tracks, road
bed, works, boats, wharves or other equipment.

Section 3 provides that the right to recover damages under
the act is not forfeited by contributory negligence on the part
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of the employé, but the amount of damages may be diminished
if such contributory negligence existed.

Section 4 provides that the employé shall not be held to
have assumed the risk of his employment in any case where
the common carrier contributed to the injury or death of the
employé by violating any statute enacted for the safety of
employés.

Section 5, heretofore quoted, makes all contracts, rules,
regulations or devices intended to enable any common carrier
to exempt itself from liability created by the act void, but
provides that in any action for damages the carrier may set
off any sum it has contributed or paid to any insurance, relief,
benefits or indemnity on account of the injury or death for
which the action was brought, and as already stated, this pro-
vision by necessary implication makes it clear that it was not
intended that there should be a recovery of damages and also
a recovery under an insurance, relief or benefit contract. We
have examined all the authorities to which we have been re-
ferred by either party and we have herein cited at some length
the decisions which, in our opinion, bear most directly upon
the question here to be decided.

Johnson v. Railroad Co., 163 Pa. 127, was an action of
trespass to recover damages, and the court directed the entry
of a verdict for defendant, for the reason that the defendant
had accepted benefits under a relief contract, substantially the
same as is sued upon here. It was held that this acceptance
of benefits was, according to the terms of the contract, a re-
lease from payment of damages. The contract does not exempt
the company from liability for negligence. Justice Mitchell,
at page 134, thus interprets the contract:

“The substantial feature of the contract which distinguishes
it from those held void as against public policy, is that the
party retains whatever right of action he may have until after
knowledge of all the facts and an opportunity to make his
choice between the sure benefits of the association or the
chance of litigation. Having accepted the former, he cannot
justly ask the latter in addition. . . . There is no public policy
which the contract can be said to transgress.”

These provisions were recognized in Ringle ». Railroad Co.,
164 Pa. 629, and in Reese v. Railroad Co., 229 Pa. 341. In
the latter case the present chief justice, who delivered the
opinion, uses the following language, to wit:

“Nothing in his contract of membership in the association
barred his right to recover, but what he voluntarily did after
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he was injured—the effect of which he declared in his appli-
cation for membership should be a release to the company—is
the release upon which, under our own cases and those in
other jurisdictions, the defendant has a right to rely for pro-
tection from any liability.”

To the same effect is Frank . Newport Mining Co., 11
L. R. A. (N. S.) 182. Justice Montgomery, of the Michigan
Supreme Court, at page 188, thus interprets the arrangement :

“The contract is not a contract relieving the defendant of
the consequence of its own negligence, and notwithstanding
this contract, the party is entitled under the death act to sue
and recover in case of death, or the party indemnified himself,
if living, can maintain an action for damages as though this
contract were not in existence; but the effect of the contract
is to give to the party injured, if living, or to those entitled
to take an indemnity under the contract in case of his death,
an election, and either may if he so elects bring an action for
the damages, ignoring the contract, or he may, if he can com-
ply with the conditions upon which the indemnity is payable,
accept the indemnity, and upon doing so discharge wholly the
right of action based upon the tort.”

The Pennsylvania cases just cited hold that contracts in-
tended to protect from liability for negligence are void, be-
cause against public policy; that relief contracts such as the
one on which this suit is based do not impair the right to re-
cover damages for negligence, but merely stipulate that if
damages are paid, relief benefits cannot be claimed, and if
benefits are accepted damages cannot be recovered. This is
practically putting the employé and the employer in the posi-
tion in which they are respectively placed by the federal act
of April 22, 1908. By that act no contract or rule can re-
lieve the employer from liability for damages, but when dam-
ages are demanded the amount paid on benefits or indemnity
contracts may be deducted. The legislative intent is clear that
both damages and benefits cannot be recovered under the act.
The sole purpose of the act is to secure damages resulting
from negligence, and to that end all contracts, rules and de-
vices intended to exempt from liability are expressly declared
void. In the present case the plaintiff has recovered and re-
ceived her damages, and the act of congress does not permit
the recovery of relief benefits. Our own court of last resort
has decided that the regulations of the relief contract are
valid, and that if damages are paid relief benefits cannot be
lawfully demanded. Thus our own decisions accord to the
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plaintiff all the right she is entitled to under the act of con-
gress, and there is no real conflict between federal and state
authorities. For this reason, as also for the reasons given in
the cases above cited, where it is held that both damages and
benefits cannot be recovered, we conclude that the affidavit of
defence in this case is sufficient. We accordingly overrule the
motion for judgment for want of a sufficient affidavit of de-
fence. This conclusion makes it unnecessary to determine
whether the remedy provided by the relief contract for re-
covery of benefits must be pursued in accordance with the
regulations which are made part of the contract.
From Paul A. Kunkel, Esq., Harrisburg, Pa.

Overtime Occasions.

Labor laww—Break down of planti—QOwvertime work by female
employé—Act of July 25, 1913, P. L. 1024.

Where an establishment was necessarily shut down in consequence
of the breakdown of an outside power plant, from which source such
establishment obtained, and from which it was dependent for its
&ower, the time lost in such establishment by reason thereof can be

wfully made up by overtime work by a female employé under § 3
of the act of July 25, 1913, P. L. 1024. .

Request of Lew R. Palmer, chief of bureau of inspection,
department of labor and industry, for opinion.

CorLiNs, Deputy Attorney-General, Dec. 7, 1915.—There
has been referred to me your communication of Nov. 19, 1915,
to Attorney-General Brown, relative to the subject of “over-
time” on account of break down of machinery, and requesting
an opinion in said matter.

The question submitted is “where a concern obtained elec-
tric power from an outside source, and owing to a break
down in the central power station, their power was shut off
for something like five hours, which time they desired to make
up by working overtime;” whether overtime work by female
employés to make up lost time in such case, is lawful under
the act of July 25, 1913, P. L. 1024.

Section 3 of said act, after fixing the maximum number of
hours of labor per day and per week, and days per week, per-
mitted to any female employé in any establishment, and per-
mitting certain overtime work in weeks in which a holiday
occurs, further provided for overtime employment “to make
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up time lost in the same week in consequence of the alteration,

repairs or accidents to machinery or plant upon which she was

employed and dependent for employment.”

The purpose of this proviso was to relieve in a measure the
employer and employé from the loss that otherwise would be
sustained from a shut down of a plant for alteration or re-
pairs, or by reason of an accident to machinery or plant. It
gives, upon the terms and within the limits prescribed by the
act, an opportunity to make up time so lost by overtime work.
It is manifestly in the interest of both parties, enabling the
employer to regain in whole or in part some portion of the
lost time of his operation and likewise affording to the em-
ployé the privilege of making up her lost hours of employ-
ment and wages therefor.

The act strictly guards against the abuse of this provision
by limiting such overtime to the week in which the shut down
occurred and the maximum hours of work permitted in such
case.

The question here is whether the cause above stated as the
occasion of the shut down in the present case, comes within
the meaning of “accidents to machinery or plant,” as this
clause is used in the act. The shut down of the plant in the
case stated was due to lack of power, which came from an
outside power station which had broken down. In effect, the
power plant was a part of the plant in question and necessary
to the latter’s operation. While the accident primarily befell
the former, its results extended to and affected the latter.
When the power that drives machinery fails, the machine
stops. There has befallen it the loss of the force that drives
it. Power is as vital to a machine as any of its parts, and its
interruption as effectual in stopping the machine as would be
the break down of the machine itself. While the power in
such a case as the present one originated outside the plant,
yet the electrical energy which drove its machinery was that
which came into the plant, thereby becoming a part thereof
and upon which its machinery depended, to run. When an
accident deprived it of this power, such accident reached the
plant. To hold where a machine breaks down that it would
be an accident for which the lost time thereby occasioned may
be made up by overtime work, but that an accident which de-
prived the machine of the power upon which it was dependent
to operate, is not such an accident as permits overtime work
to make up the lost time ensuing in such case, would be to
give the portion of the act here under consideration an alto-
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gether unreasonable construction. There is no apparent pur-
pose to be effectuated by such a narrow interpretation. Such
a case as the present one is both within the reason and pur-
pose of the said provision of the act, and it is fair to presume
that it was intended to apply in such a contingency.

I am therefore of the opinion that in the case mentioned,
namely, Where an establishment was necessarily shut down
in consequence of the break down of an outside power plant,
from which source such establishment obtained and upon which
it was dependent for its power, that the time lost in such
establishment by reason thereof can be lawfully made up by
overtime work by a female employé therein, in pursuance of
and in accordance with the provisions of § 3 of the said act,
which permits overtime work to make up lost time occasioned
by “accidents to machinery or plant.”

From Paul A. Kunkel, Esq., Harrisburg, Pa.

Bloom 7. Littman.
Foreign attachment—Change of domicile—Nihil habet.

A writ of foreign attachment served upon a garnishee but returned
nihil habet as to the defendant will be quashed, where it appears that
the defendant at the time the writ was issued had gone into another
state to seek a new residence, but had not as yet obtained another
place of abode with the intention of remaining in it.

Rule to quash foreign attachment. C. P. No. 5, Philadelphia
Co. Sept. T., 1915, No. 9.

A. L. Motise, for rule; Levi & Mandel, contra.

MarTIN, P. J,, Nov. 1, 1915.—A writ of foreign attachment
was issued against defendants at one o’clock p. M. on June 29,
1915, as appears by the endorsement placed thereon in the
sheriff’s office. It was served upon the garnishees, but returned
“nihil habet” as to defendant.

Upon presentation of a petition alleging that defendant at
the time the writ issued was a resident of Philadelphia, and
actually within the jurisdiction of the court, a rule was granted
to show cause why the attachment should not be quashed. An
answer was filed, in which it was averred, upon information
and belief, that defendant did not reside in Pennsylvania, but
was a resident of Atlantic City, in the state of New Jersey; and
proof was demanded of the allegation that he was within the
state of Pennsylvania at the time the writ issued.
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From the depositions taken on behalf of both parties, it ap-
pears that defendant formerly resided at 1108 North 41st
street, in the city of Philadelphia, and that he alleged illness
of his children as a cause for taking his family to Atlantic City,
where he occupied an apartment which he rented on a monthly
lease. He also rents a room at 323 Spruce street, in the city
of Philadelphia, which he has occupied four or five times a week
for nearly two years; and alleges that he was engaged in busi-
ness at 265 South Fourth street until a fire occurred, when he
made a sale of his remaining stock, retaining a desk and fire-
proof safe in a room in the Fourth street building, which is
rented by another man, and that he uses this room for the
purpose of correspondence, his letterhead being printed with
the number of the building as his office.

He testified that on the day the writ was issued he left the
city of Reading at ten o’clock in the morning and arrived at
an hour prior to the issuing of the writ in the city of Phila-
delphia, where he remained for the rest of the day. He stated
that he is a resident of Philadelphia, is registered and has voted
there, that his family are temporarily in Atlantic City, and he
expects to bring them back to Philadelphia.

There was testimony offered on behalf of plaintiffs to the
effect that defendant had stated that he moved his family to
Atlantic City in the fall of 1914, and was living there; he
goes to Atlantic City every evening and comes up in the morn-
ing, and wanted to live in Atlantic City permanently. He
denied making this statement, but admitted that he might re-
main in Atlantic City for another year. There was also evi-
dence that he was engaged in running a saloon or café in At-
lantic City. He explained this by stating that it belonged to
his brother, and at times he helped by rendering services with-
out compensation, but stated that he had no interest in or con-
nection with the business. He further testified that, after sell-
ing his business in Philadelphia, he asked permission of the
purchaser to leave a desk and safe in the building, and after
six weeks moved them to another floor in the same building
at 265 South Fourth street, which he claims to be his office.

When in the case of foreign attachment it is shown that the
defendant was within the jurisdiction of the court at the time
the writ was issued, the attachment will be quashed, even
though the return of the sheriff may be “non est inventus” as
to the defendant. Kauffman v. Musin, 9 Pa. C. C. 414;
Maule z. Cooper, 1 W. N. C. 109.

It is clear that defendant was a resident of Philadelphia prior
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to the time that he and his family went to Atlantic City.

In Pfoutz v. Comfort, 36 Pa. 420, it was held that a debtor
does not become a non-resident so as to subject him to a for-
eign attachment by leaving his place of abode in this state and
going to another state to seek a new residence, but continues
a resident of the state until he has obtained another place of
abode with the intention of remaining in it.

In Reed’s Appeal, 71 Pa. 378-383, Sharswood, J., said:
“The domicile of origin is not abandoned until a new one has
been intentionally and actually acquired; a domicile once ac-
quired remains until a new one is acquired actually, facto et
animo;” and in Price v. Price, 156 Pa. 617, it was held that
domicile of origin must be presumed to continue until another
sole domicile has been acquired by actual residence, coupled
with the intention of abandoning the domicile of origin; that
this change must be animo et facto, and the burden of proof is
on the party who asserts the change.

There is not sufficient evidence in the depositions to over-
come the statement made by defendant that it was his intention
to retain his domicile in Philadelphia and return there with his
family, nor to contradict his testimony that he was actually in
Philadelphia at the time the writ of foreign attachment issued.
The writ should be quashed. Rule absolute.

Bell v. Hallam.

Execution — Attachment-execution — Answer of garnishee,
effect of —Dissolving attachment—Rule to dissolve.

The rights of the parties cannot be disposed of on a motion to dis-
solve the attachment after answer by the garnishee.

Lien of attachment—Proceeds of real estate—Mastey n por-
tition.

A master was appointed, ordered to sell real estate for distribu-
tion, and the defendant’s share therein was adjudicated. Afterwards,
an attachment-execution was served upon the master. Held, that
the attachment-execution became a lien upon the money realized
from the sale of the real estate in the hands of the master.

Defendant’s estate was allowed to substitute the name of the ad-
ministrator as defendant to set up any superior right to that of the
attaching creditor.

Public officers—Officer of the court—Master n partition.
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The fact that a master is an officer of the court does not in itself
require the court to dissolve an attachment served upon him as

garnishee.

Rule to dissolve attachment. C. P. Washington Co. May
T., 1913, No. 263, D. S. B. and No. 522. Appearance Docket,
Execution-attachment.

G. P. Baker, for the estate of Joseph Hallam, defendant, and
rule,
R. W. Parkinson, Jr., for plaintiff, contra.

McILvaiNg, P. J., Jan. 5, 1916.—On April 9, 1913, H. K.
Bell had judgment entered upon a judgment note made by the
defendants, Joseph Hallam and C. F. Hallam, to No. 263, May
term, 1913, D. S. B. for $266, with interest from Feb. 18,
1907; and on May 9, 1913, he had issued on said judgment
an execution attachment against said defendant and summoned
J. M. McBurney, garnishee of Joseph Hallam and C. F. Hal-
lam, the said J. M. McBurney being master in partition to sell
certain real estate of which the said Joseph Hallam had a one
half interest. The writ of attachment was duly served on May
9, 1913, upon J. M. McBurney, the garnishee, and upon Charles
F. Hallam personally, and on May 17, 1913, was served per-
sonally upon Joseph Hallam. Joseph Hallam died on Sept.
28, 1913.

The partition proceedings in which J. M. McBurney was
appointed master are docketed to No. 1424 on the equity side
of this court and were instituted prior to the time that H. K.
Bell entered judgment against Joseph Hallam and C. F.
Hallam.

On June 2, 1913, James M. McBurney, the garnishee, filed
an answer to the attachment-execution, in which answer he set
forth “that to No. 1424 in equity he was appointed master in
partition, and on March 27, 1906, as such master was ordered
to make sale of a certain tract of land in Chartiers township,
Washington county, Pennsylvania, at public or private sale
as a whole or in purparts; that the defendant, Joseph Hal-
lam, was entitled to receive one full equal one half of the
proceeds of such sales as were made under the said order of
court, until March 25, 1910, at which time the said Joseph
Hallam assigned his right, title and interest in said tract of
land to one W. T. Brownlee, as collateral security for the
payment of a judgment note of $3,000, a copy of which as-
signment was duly served on the master on March 25, 1910,



98 PENNSYLVANIA [Vor.
[Bell v. Hallam.]

and is hereto attached and made part of this answer. That
subsequently thereto and prior to the service upon this defend-
ant of the execution-attachment, the said Joseph Hallam made
an assignment of all his right, title and interest in said tract
of land to Robert H. Hallam as collateral security for the pay-
ment of a note or notes amounting to $1,160.50, with interest,
a copy of which assignment was served on the master several
months prior to the serving upon him of the execution attach-
ment, a copy of which assignment is hereto attached and made
a part of this answer. That at the time of the service upon
him of the above execution attachment, this defendant had
in his possession the sum of $1,108, which amount is still in
the possession of this garnishee, held by him subject to the
assignment to W. T. Brownlee and Robert H. Hallam above
mentioned. That the garnishee is from time to time receiv-
ing various sums of money, proceeds of the sale of the tract
of land in Chartiers township, the amount of which cannot
be ascertained until the statement of the next account to be
filed by the garnishee as master. That there still remain un-
sold quite a number of lots, part of the tract of land above
mentioned.”

On Oct. 6, 1913, the said James M. McBurney, garnishee,
supplemented his answer as given above, as follows:

“That at the time of the service on him of said attachment,
there were outstanding contracts for the sale of lots upon
which there were instalments unpaid amounting to $2,320,
which, less $120, the estimated cost of settlement, taxes, etc.,
would leave a balance of $2,200, the one half of which, or
$1,100, will be applicable to the Joseph Hallam share in said
partition, provided the purchasers of lots all pay according
to the terms of their several agreements.”

On Dec. 27, 1915, G. P. Baker, administrator c. t. a. of the
estate of Joseph Hallam, filed his petition in this court, upon
which a rule was granted on the said H. K. Bell to show cause
why the said writ of attachment issued to the above number
and term should not be dissolved. In that petition, as a basis
for asking for said rule, he set forth:

“That on the above-recited judgment (No. 263, May term,
1913, D. S. B.) an attachment was issued in the court of
common pleas of Washington county, to No. 522, May term,
1913, attaching all of the goods and chattels, rights, credits,
moneys, etc., of the defendants in the hands of J. M. Mc-
Burney, master, and summoning him as garnishee.

“That the only funds of the defendants or either of them
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in the hands of said master, were the proceeds of the sale of
certain real estate in which the said Joseph Hallam, one of
the above-named defendants, had an undivided interest, which
said real estate was sold by the said master under order of
your honorable court on Feb. 26, 1906, at No. 1424, in equity.

“That your petitioner is informed and believes that the said
fund in the hands of the said master appointed by your hon-
orable court to make partition of certain real estate in which
the said defendant in the judgment had an undivided interest,
is not attachable at the instance of the said judgment creditor.”

Service of this rule was accepted by the attorney for H. K.
Bell, and the case by consent of the parties was placed on the
argument list and was forthwith argued; and the sole ques-
tion now before us is, Should the writ of attachment be dis-
solved? We are of the opinion that it should not:

(1) Because the garnishee has filed his answer, and the
rights of the parties interested cannot be disposed of in such
summary manner. G. P. Baker, so far as the record shows,
is a stranger thereto. The death of Joseph Hallam has not
been suggested and he substituted in his stead, and until this
is done we do not see how he has any standing in court. But
if he should ask for a substitution and become a party to the
record, then in our opinion he should raise the question which
he wished adjudicated by a plea and not by a motion to dis-
solve. Lorenz v. Orlady, 87 Pa. 226.

(2) The death of a defendant after service of a writ of
attachment will not abate the writ nor prevent the entry of
judgment against the garnishee, that judgment, however, to
be limited by the court when it enters it to only such funds
in the hands of the garnishee as are applicable to the discharge
of the debt.

In Bieber v. Weiser, 1 Woodward’s Decisions 473, the court
says in a similar case:

“The defendant in this attachment died after the service
of the writ. The only question presented is whether the plain-
tiff is entitled to a judgment, or the assets attached must go
into the hands of personal representatives for distribution.
This proceeding was commenced under the provisions of the
act of assembly of June 16, 1836, relating to executions, § 35
of which provides that in the case of a debt due to the de-
fendant, the same may be attached and levied in the manner
allowed in the case of a foreign attachment. Section 50 of
the foreign attachment act of June 13, 1836, declares that the
goods and effects of the defendant in the attachment, in the
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hands of the garnishee, shall, after service of the writ, be
bound by such writ, and be in the officer’s power. The at-
tachment of the debt fixes it there in favor of the attaching
creditor, and the attaching creditor acquires a lien on the debt.
While it was held in McCoombs v. Hudson, 2 Dall. 73, and
in Bushel 2. The Com. Ins. Co., 15 S. & R. 172, that an at-
tachment will not lie against an executor as defendant for a
debt due from the testator, it has been held also in Fitch z.
Ross, 4 S & R. 557, that the death of a defendant in a for-
eign attachment, after final judgment, does not dissolve the
attachment.

“The effect of process of this kind on the fund pursued is
settled by judgments of the Supreme Court in various recent
cases. Among them Reed v. Penrose’s Executrix, 36 Pa. 214,
decided that an attachment-execution served, wherever it lies
places the attaching creditor in the same relation to the gar-
nishee as that occupied by the debtor before it was laid, and
that an attachment is an equitable assignment of the thing at-
tached—a substitution of the creditor for the debtor, and to
the latter’s right against the garnishee. In Baldwin’s Est.,
4 Pa. 248, it was held that the assignment of a debt, either
actual or by operation of law—as by an attachment—carries
with it the right to use all securities for its recovery. In Myers
v. Baltzell, 37 Pa. 491, an execution attachment was held so
far to change the relations with which it interferes, as to
transfer the right of the defendant resulting therefrom. In
Fessler v. Ellis, 40 Pa. 248, it was held that in an execution
attachment, the plaintiff is placed in a position and acquires
the right of his debtor, as regards the garnishee. And Straley’s
Appeal, 43 Pa. 89, decided that an attaching creditor whose
attachment was served before the entry of other judgments
against the defendant, upon which executions were issued, and
the defendant’s interest sold, was entitled to priority of pay-
ment out of the proceeds when brought into. court for distribu-
tion. All these authorities recognize the right of the creditor
as vested by the issue and service of his process, and all show
that his general claim against the estate of his debtor becomes
converted into a specific lien, which the debtor’s subsequent
death will not disturb.

“Such a principle accords with the general symmetry of the
law. It is precisely analogous to the rule that the common
law has always accepted and acted on, that an execution issued
in a defendant’s lifetime may be executed after his death.”

In Etting v. Moses, 1 Phila. 399, which was a rule for
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judgment against the garnishee, on bottom of page 399, the
court said:

“The award of the auditor in the orphans’ court, which
confirmed, became the decree of that court, ascertained con-
clusively that the fund in the hands of the garnishees was due
and payable to the original defendant, and precludes inquiry
as to that question here.

“This attachment was sued out, and served in the defend-
ant’s lifetime. It is supposed that, the defendant having died
pending the attachment, the proceeding must be revived by
scire facias against his legal representatives, before judgment
can be finally entered against the garnishee. The attachment
is in substance an execution, as it was levied in the defendant’s
lifetime; analogy is opposed to the doctrine that the personal
representative must be warned. As in the other case, if there
is equitable ground, they will be let in to take defence.”

Applying the doctrine of these cases to the case in hand,
we find that the plaintiff obtained a judgment against Joseph
Hallam in his lifetime. That judgment when entered became
a lien upon any real estate of Joseph Hallam which remained
unsold, and the attachment-execution when served became a
lien upon the money that was realized from any of his land
sold by the master, and if there were no other superior claims
to the money in the hands of the garnishee realized from the
sale of land of Joseph Hallam, it certainly would go to the
payment of the plaintiff’s claim. If G. P. Baker, as adminis-
trator of Joseph Hallam, believes that he has a superior claim
to that of the judgment attaching creditor, his course in our
opinion is to petition the court to be substituted, as adminis-
trator, for Joseph Hallam, the deceased defendant, and then
make such defence as he sees fit, showing that the money in
the hands of the garnishee, which would otherwise go to the
plaintiff as a judgment creditor, should go to him on account
of some superior right. Whether he has any such superior
right, it is not the province of the court now to decide. That
will be a matter for decision after the administrator has be-
come a party to the record and after he has been heard.

The fact that James M. McBurney is an officer of this
court does not of itself require the court to dissolve this at-
tachment. This court on its law side has control of the pro-
cess in question. On its equity side it has absolute control
over the master. And it is the discretion of the court to say
how the rights of the parties that are now before the court
may be adjudicated, and we believe that the weight of the
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authorities shows that the right of the plaintiff to the money
in the hands of the master, as against the claim of the admin-
istrator of Joseph Hallam, can best be worked out by a trial
of this attachment execution, and if the administrator has any
defence to make against the payment of the plaintiff’s claim
out of the proceeds of the sale of Joseph Hallam’s real estate
under the facts as hcreinbefore stated, he should be made a
party to this proceeding and put in his defence. Piper .
Piper, 20 Pa. C. C. 372; Lorenz v. Orlady, 87 Pa. 226.

And now, Jan. 5, 1916, this rule came on to be heard and
was argued by counsel, whereupon, upon due consideration, it
is ordered, adjudged and decreed that the rule be discharged.

From R. W. Parkinson, Jr., Esq., Washington, Pa.

Logan v. Carnes.

Costs—Continuence of case—Amendment—Rules of cowrt
—Act of May ro, 1871, P. L. 265.

Where a plaintiff amends his statement of claim at the trial so as
to require a different array of witnesses and proofs to sustain the
allegations, as well as a different array of witnesses and proofs to
meet them, and the defendant pleads surprise and secures a continu-

ance, the plaintiff will be required to pay all the costs up to the time
of the amendment.

Rule to show cause why continuance should not be at the
cost of plaintiff. C. P. Crawford Co. Sept. T., 1912, No. 89.

Wesley B. Best and E. W. McArthur, for plaintiff.
O. Clare Kent, for defendant.

PrATHER, P. ], Jan. 3, 1916.—Said case was on the trial
list for the week beginning Monday, Jan. 26, 1914, and on
January 27, when said case was called for trial, plaintiff filed
an amended statement of claim, at which time counsel for de-
fence pleaded surprise, and upon -defendant’s application, the
case was continued. On the same day said rule was pro-
cured.

The original declaration was filed Dec. 24, 1912, and com-
plained of the trespass of Carnes, plaintiff’s landlord, and
S. A. Curry, constable, in making a distress for rent, when
none was due; plaintiff's defence to such proceedings under
the landlord’s warrant being that he was virtually ousted from
the premises by the conduct of his landlord in failing to put
the premises in a tenantable condition, as undertaken in the
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lease, together with a simultaneous oral agreement. In this
declaration no claim was made for damages.

In the amended declaration, filed Jan. 27, 1914, plaintiff
claims to recover from defendant $1,200 as damages for his
landlord’s breach of contract, through which breach plaintiff
lost a large amount of repairs that he put upon the premises,
as well as the use of the hotel.

A survey of these two declarations can lead to no other
conclusion than that defendant’s surprise was genuine. As
amended, the pleadings required altogether a different array
of witnesses and proofs to sustain the allegations, as well as
a different array of witnesses and proofs to meet them.

Paragraph four or rule twelve of our rules of court, page
29, provides, “All continuances of causes on the trial list shall
be at the cost of the party making the application, except
where special reason exists to the contrary, and the court may
make such orders as to the time when the costs shall be paid
as may be just and reasonable,” etc.

Paragraph seven, rule thirty, of our rules of court, page 59,
provides, “If a cause be regularly on the trial list and con-
tinued by the court upon application of either party, and
against the consent of the other, such continuance shall be at
the cost of the party at whose instance or through whose de-
fault such case shall not be tried, unless special reason be shown
to the contrary, when the court may impose special terms as
to such continuance.”

However, the act of May 10, 1871, P. L. 265, seems to
directly rule the proposition before us in favor of the de-
fendant. This act provides “that in all actions pending or
hereafter to be brought in the several courts of this common-
wealth, said courts shall have power in any stage of the pro-
ceedings to permit an amendment or change in the form of
action, if the same shall be necessary for a proper decision of
the cause upon its merits; the party applying to pay all costs
up to the time of amendment, and the case to be continued
to the next court if desired by the adverse party.”

Under the peculiar facts of this case, our rule of court
would suggest the propriety of this continuance being at plain-
tiff’s costs, but if there should be any doubt concerning the in-
terpretation of our rule, the act of assembly above quoted is
larger than the rule and requires that the costs of such con-
tinuance be borne by the plaintiff. Now, Jan. 3, 1916, rule
absolute.

From James D. Roberts, Esq., Meadville, Pa.
voL. xuv.—8,
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Commonwealth v. Dimegilo.

‘Automobiles—Driving car without license—Swummory pro-
ceedings—Indictment—Act of July 7, 1913, P. L. 672—Jus-
tice of the peace.

A justice of the peace has no jurisdiction to require bail for the
appearance of a defendant at court who is prosecuted under the act
of July 7, 1913, P. L. 672, § 21, and to return the case to court. Such
a return made by the justice of his own motion will not sustain an

indictment. It is only when the defendant has waived the summa
trial and elects to be tried by a jury that the case may be returne

Rule for new trial. Q. S. Delaware Co. Dec. T., 1914,
No. 82.

J. D. White, for motion.
J. B. Hanmum, Jr., district attorney and William Taylor,
assistant district attorney, contra.

JounsoN, P. J., April 28, 1915.—James Dimegilo, one of
the defendants, was indicted under § 7 of the act of assembly
of July 7, 1913, P. L. 672.

After the trial he was found guilty. The other one pleaded
non volo contendere.

They ask for a new trial on the ground that an indictment
does not lie for a violation of this section, save in cases where
the proceeding is for the collection of a penalty under § 21,
and then only after the accused has waived a summary hear-
ing and asks for a jury trial.

In this case a warrant was issued by a magistrate in Dela-
ware county, charging defendants with “running automobile
without a license.” They were bound over to the next term
of court, indicted and tried as above set forth.

The contention of defendant must prevail.

This is an act relating to and regulating motor vehicles,
providing for registrations, prohibiting certain things, and pro-
viding penalties for their violation. There are two methods
of proceeding.

Where the cases come within the provisions of §§ 16 and
17, the proceeding is by warrant and indictment.

All other cases are by a suit for penalty as provided in the
first paragraph of § 21. There may be an indictment, possibly
under this section, but it is only after the accused waives the
hearing for a summary trial, and elects to be tried by a jury.
The latter part of this section which provides for the issuing
of a warrant, relates to the offenses set forth in §§ 16 and 17.

The defendants are entitled to a discharge.



4] COUNTY COURT REPORTS, 35

Rider v. York Haven Water & Power Co.

Eminent domain—Right of water and power company to
use of Susquehanna river—Taking by method other than that
provided by law—Damages—Injunction.

To what extent possession of the right of eminent domain may
affect the liability of a water and power company for damages done
to a plaintiff’s premises prior to the company proceeding in the usual
way to exercise such right, can only be determined upon trial of
action of trespass.

The defendant was incorporated as a water and power company,
and was engaged in manufacturing electricity for sale to the public,
and for that purpose by a dam practically monopolized, during cer-
tain months of the year, the water of the Susquehanna at York Haven.
The plaintiff complained of a violation of his right as a riparian owner,
and therefore brought an action to recover damages. Then defendant
presented a bond to enable it to take said water, which bond was
approved. Whereupon plaintiff filed bill in equity to prevent the
diverting of the water, to which defendant filed an answer, and the

uestion was raised whether the defendant had the right of eminent

omain. Held, that the defendant possessed the right of eminent
domain, and therefore a preliminary injunction should not be granted.

If a company possessing the right of eminent domain fails to exer-
cise it and permanently takes property for its corporate use, the meas-
ure of damage is simply the difference in the market value of the
land or property taken before and after the appropriation.

It may be that compensation or reparation for the failure to
promptly exercise this right in a lawful manner may be recovered as
damages either actual or punitive. :

Water and water power companies possess the right of eminent
domain subject to such control as the water supply commission and
public service commission may lawfully exercise.

Bill for preliminary injunction. C. P. Dauphin Co. Equity
Docket, No. 545.

Fox & Geyer, for plaintiff.
Wolfe & Bailey and Reynolds D. Brown, for defendant.

McCarreLL, J., Jan. 6, 1916.—The plaintiff by his bill
raises the question of defendant’s right to exercise the power
of eminent domain for the purpose of taking and diverting the
water from the eastern channel of the Susquehanna river flow-
ing in front of his farm and lands opposite Duffy’s Island.
The defendant company in 1902, 1903 and 1904 placed across
the eastern channel of the Susquehanna river a dam or obstruc-
tion, extending from the head of Duffy’s Island diagonally to
the Dauphin county shore, thereby diverting at all times a
large quantity of the water flowing down the Susquehanna
river in front of plaintiff’s premises and at times practically di-
verting all of the water of said channel. This was done with-
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out the consent of the plaintiff and in violation of his rights
as a riparian owner, as was finally settled by the Supreme
Court of this state in the case of Rider v. York Haven W. &
P. Co., 242 Pa. 141. After this decision the present plaintiff
brought his action against the present defendant to recover
damages for this unlawful diversion of the waters of the river.
On the day the jury was called to hear this case the defendant
made application for the approval of a bond to enable it to
take the waters from this eastern channel of the river for its
corporate purposes, which bond the court then declined to
approve, but subsequently approved a bond in a larger amount.
The trial proceeded, resulting in a verdict in favor of the
plaintiff. Upon appeal from the judgment entered upon this
verdict the same was reversed by the Supreme Court. Rider
v. York Haven W. & P. Co., 251 Pa. 18. The present bill
was filed upon the theory that the defendant company does not
possess the right of eminent domain and possesses no right
to divert the waters from the channel of the river in front
of the plaintiff’s premises. The defendant has filed its an-
swer to the present bill, setting forth what it has done and
claiming that all its acts have been within the authority of
“the law regulating water and power companies and public
service corporations. Plaintiff asks a preliminary injunction
to restrain the defendant company from diverting the water of
the river from the channel through which the same would
naturally flow in front of the premises of the plaintiff. In
the case of Rider v. York Haven W. & P. Co., 242 Pa. 141,
we granted an injunction after the diversion of the waters and
ordered the removal of the dam which caused the diversion.
This injunction and order are still in force and the defendant
has not up to the present time complied with our order. In
its opinion affirming our decree the court made reference to
the alleged right of the defendant company to claim the privi-
lege of eminent domain in the following language, to wit:
“This appellant seems to fear that its corporate rights and
franchises may be affected or prejudiced in the future by these
proceedings; as to this, it is sufficient to say that neither the
decree nor the finding of the chancellor have, or justifiably can
be given, the effect of depriving the defendant of any rights,
powers or privileges to which it may be entitled under the
mill dam act of March 8, 1803, 4 Sm. L. 20, or under the
water commission acts of May 4, 1905, P. L. 385, and May
28, 1907, P. L. 299, or which it may enjoy as a public service
corporation vested with the right of eminent domain.”
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This seems to leave the question of the defendant’s right
to exercise the privilege of eminent domain unsettled, and this
is the question now before us. If the defendant company
possesses this right, it is unfortunate that it did not seek to
exercise it before it attempted to divert the waters of the river
from the channel which carried them in front of the plaintiff’s
premises. If the right then existed it should have been exer-
cised. This right is one of high privilege granted by the state
for the supposed advantage of the public, and the individual
or corporation possessing such privilege should be careful to
exercise it strictly in accordance with the terms of the grant.
It may be that compensation or reparation for the failure to
promptly exercise this right in a lawful manner may be re-
covered as damages either actual or punitive. However this
may be, it seems to be well settled by the decisions of our court
of last resort that if a company possessing the right of eminent
domain fails to exercise it and permanently takes property for
its corporate use, the measure of damage is simply the differ-
ence in the market value of the land or property taken before
and after the appropriation. Wagner v. Purity Water Co.,
241 Pa. 328; Rider v. York Haven W. & P. Co., 251 Pa.
18. At page 23 of the case last cited, the court uses the fol-
lowing language :

“A  water company vested with the power of emi-
nent domain, but having entered the land or appropriated
the water without exercising the power as the statutes re-
quire, is answerable in the same measure of damages
to the land-owner as if the original entry or appro-
priation had been lawfully made. This means that the
proper measure of damages in such cases is the difference
in market value of the land affected before and after the in-
]Ufy.”

The defendant company is incorporated as a water and
water power company. Section 34 of the act of April 29,
1874, P. L. 94, as amended by act of May 16, 1889, P. L.
226, provides that companies incorporated for the supply of
water to the public or for storing and transportation or sup-
plying of water and water power for commercial and manu-
facturing purposes, “shall have power to provide, erect and
maintain all works and machinery necessary or proper for
raising and introducing into the town, borough, city or dis-
trict where they may be located, a sufficient supply of pure
water or water and water power as aforesaid, and for that
purpose may provide, erect and maintain all proper buildings,
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cisterns, reservoirs, pipes and conduits for the reception and
conveyance of water or water power.”

Under these acts it is held that corporations organized for
these purposes have the right of eminent domain, and when
an agreement cannot be made with the owner of the land
necessary for the proper construction and operation of their
works, may acquire it my condenmation. This is clearly set-
tled by the case of Keller v. Riverton Water Co., 161 Pa. 422,
and Jacobs v. Clearview Water Supply Co., 220 Pa. 388.

The powers of water and water power companies have been
enlarged and the territorial limits for their operation extended
by subsequent legislation. The act of July 2, 1895, P. L.
432, in order that water and water power may be supplied to
the public to the best advantage for commercial and manufac-
turing purposes, grants almost unlimited power for the loca-
tion, construction and maintenance of machinery, dams, build-
ings, cistern, canals, waterways, fixtures and appliances, with
the right to mortgage all their property to any. amount deemed
necessary for corporate purposes. This is the act considered
by the Supreme Court in Bly . White Deer Mountain Water
Co., 197 Pa. 80-100, and held not to extend the territorial
limits of corporate activity. The act of same date, July 2,
1895, P. L. 425, grants the additional right to develop and
distribute electric power to any place or places, provided mu-
nicipal consent be obtained for entry upon streets or alleys.
Thus the defendant company apparently has authority to de-
velop and distribute electric current and power to any locality
which may be reached by any known method of transmission.
Its corporate activity is no longer limited to the territory de-
scribed in its charter. Its proposes to take the water here in
question for corporate purposes, and we are not satisfied that
it should be enjoined from so doing. We are satisfied that
under the law the defendant company possesses the right of
eminent domain, subject to such control as the Water Supply
Commission and the Public Service Commission may lawfully
exercise. To what extent possession of this right of eminent
domain may affect the liability of the defendant company for
damages done to the plaintiff’s premises prior to its proceed-
ing in the usual way to exercise it, can only be determined
upon the trial of the action of trespass now pending. All that
is decided now is that we ought not at this time to grant the
preliminary injunction prayed for in the pending bill, as the
defendant company possesses the right of eminent domain.

From Paul A. Kunkel, Esq., Harrisburg, Pa.
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Levick v. Boomin.

Landlord and tenani—Lessee of life tenami—EfFect of death
of life tenant—Tenancy by sufferance—Act of March 31,
1905, P. L. 8;.

Where an owner of real estate for life leases the same for a term
of years and dies before the expiration of the term, and the lessee
pays rent to the remainderman for several months until the latter
sells the real estate during the term and agrees to give possession to
the purchaser, the lessee 1s a tenant by sufferance, until he pays the
rent and thereafter is a tenant at will, and if he is served with thirty

days’ notice to quit, he will be bound under the act of March 31, 1905,
P. L. 87, to deliver possession to the purchaser.

Case stated. C. P. No. 5, Philadelphia Co. June T., 1915,
No. 2009.

R. T. McCracken, for plaintiffs.
H. W. Schorr, for defendant.

MarTIN, P. J., Oct. 18, 1915.—Elizabeth Ann Baizley, a
tenant for life under the terms of the will of her husband,
John Baizley, who in his lifetime was owner in fee of the
premises northeast corner of Seventh street and Snyder ave-
nue, in the city of Philadelphia, acting through her agent,
Robert Briggs, leased the property to Abraham E. Boomin,
the defendant, for a term of five years from Feb. 1, 1911, at
the annual rental of $420, payable monthly in advance. On
July 1, 1913, the lease was extended for five years from Feb.
1, 1916. The defendant entered upon the premises as tenant,
and is still in possession. Elizabeth Ann Baizley, the life
tenant, died on Dec. 5, 1914, and the title to the premises be-
came vested in fee in John Randolph and Thomas Baizley,
remaindermen under the terms of the will of John Baizley,
deceased. During the lifetime of Elizabeth Ann Baizley, de-
fendant paid the rent of the premises, in accordance with the
terms of the lease, to Robert Briggs, her agent, including the
rent which fell due on Dec. 1, 1914. He paid the rent which
accrued on the first days of January, February and March,
1915, to the remaindermen, and on April 1 he paid plaintiffs
rent for one month in advance. On Dec. 22, 1914, the re-
maindermen entered into a written agreement to sell the
premises, and also some other properties, to Samuel Levick
and Abraham H. Woldow, the plaintiffs. It was stipulated
in the agreement of sale that possession of all the properties
should be given by transfer of existing leases. On March 8,
1915, pursuant to the agreement of sale, the remaindermen
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conveyed the premises to plaintiffs in fee, and Robert Briggs,
the lessor named in the lease, executed an assignment in blank
of his right, title and interest in the lease. Defendant tendered
rent for the months of May and June to plaintiffs, who refused
to accept the money. On April 1, 1915, plaintiffs caused to
be served upon defendant a notice to vacate at the expiration
of thirty days. Defendant refused to surrender the premises,
and proceedings were instituted before a magistrate to obtain
possession. A case stated was filed by agreement of the parties,
upon which the magistrate entered judgment in favor of plain-
tiffs. An appeal was taken, and the record of the magistrate,
including the case stated, with the accompanying copy of the
lease and assignment endorsed thereon, was filed in this court.

Pleasants v. Claghorn, 2 Miles’s Reps. 302, 307, 308, was a
proceeding to determine the character of a tenancy. The ques-
tion was presented for the consideration of the court upon a
case stated. It was said by the judge of the district court who
heard the argument, that “rent implies a reservation in a grant
or demise, and is, therefore, evidence of privity of estate be-
tween the party paying and receiving. There are many cases
in which the receipt of rent has been deemed a controlling
fact. . . . But while this fact may be deemed conclusive upon
the question as it respects the relation of privity of contract
or estate between the parties, it is not competent for the court
to infer from it a contract for the precise term of a year.”

After the death of the life tenant, the defendant’s continu-
ance in possession was in subordination to the remaindermen’s
title, even though he had no personal contract with them secur-
ing its continuance. He had entered by right under the life
tenant, and when the right ceased and he held over, he was at
least a tenant by the sufferance. Bannon et al. v. Brandon,
34 Pa. 263, 266.

“Where the duration of the term is left uncertain, . . . the
lessee hold ab initio as a tenant at will. And the mere pay-
ment of rent will not change the tenancy into one from year
to year, unless there are other circumstances to show an inten-
tion to do so, as, for instance, an agreement to pay rent by
the quarter, or some other aliquot part of the year. . . . But
the mere payment of a periodical rent, however, will not
necessarily have the effect of changing the tenancy at will into
a periodical tenancy.” Lyons v. Railway Co., 209 Pa. 550,

2.
55Even between the parties to a lease for one year, “payment
of rent after the expiration of the original term is not an
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affirmance of the lease for a new year, but merely evidence
of affirmance, which may be rebutted by proof that such was
not the intention of the parties.” Wilcox v. Montour Iron
& Steel Co., 147 Pa. 540.

In Hollis v. Burns, 100 Pa. 206, it was held that “a letting
by parol for a sum certain per month, without anything being
said about a year, constitutes a lease from month to month
and not a lease from year to year.” The court said, page 209:
“In case a tenant by the month holds over, it will not be
claimed that he is entitled to three months’ notice to quit. If
the tenancy be by the month, a month’s notice to quit is suffi-
cient.”

“In Bree v. Lees, 2 Bl. Reps. 1173, Lord Chief Justice De
Grey says, ‘All leases for uncertain terms are prima facie leases
at will; it is the reservation of an annual rent that turns them
into leases from year to year.” Quotation from Lesley v.
Randolph, 4 Rawle’s Rep. 123, 125, 126.

“A tenant at sufferance is described to be one who comes
to the possession of lands or tenements by a lawful title, but
keeps them afterwards without any title at all. The examples
of this kind of tenure usually given are a lessee for a term
of years, or a tenant for the life of another person who holds
the possession of the lands or tenements after his term or
estate has expired. It is, in effect, nothing more than the con-
tinuance of a possession lawfully taken, after the title under
which it was taken is ended.

“It is said in the books that a tenant at will, in the eye of
the law, is of better assent than a tenant at sufferance. The
reason given is, that a tenant at will hath his estate by the con-
tract and free assent and consent of the lessor, and by the
modern decisions, at least, he is entitled to a notice to quit be-
fore he can be ousted from the premises which he so occu-
pies.” Pleasants . Claghorn, 2 Miles’s Reps. 302, 304.

After the death of the life tenant, the defendant was a
tenant by sufferance until payment of rent, and afterwards
tenant at will.

It was said in Hollis v. Burns, 100 Pa. 206, 209, “It is true
for some purposes the lessee for any certain time less than a
year is recognized as a tenant for years,” but in the cases which
decide that one who holds over after the expiration of his lease
becomes tenant from year to year, the relationship of landlord
and tenant has been previously created by the parties entering
into a contract, and after the expiration of the term, an implied
renewal is presumed where there is no surrender of the prem-
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ises, the tenant is in lawful possession, and the landlord recog-
nizes his tenancy by acceptance of rent or other unequivocal
act. Thus it was said in Hollis . Burns, 100 Pa. 206, 209:
“When, however, we are dealing with the question of an im-
plied renewal of a tenancy, all the terms of the former lease
must be considered. The purpose is not to make a new lease
essentially different, but to continue the former, so far as its
terms may be applicable. In its very nature the implied re-
newal of a lease assumes a continuation of its characteristic
features. Hence, if a landlord elect to treat one holding over
as a tenant, he thereby affirms the form of tenancy under which
the tenant previously held. If that was a tenancy by the
month, it will presumptively so continue. The landlord can-
not impose a longer term, nor one radically different from the
former.”

The decisions that construe the letting to be from year to
year display a tenderness for one who has come into posses-
sion of the land lawfully to afford him the right to notice to
vacate, rather than be treated as an intruder liable to be ejected
without warning.

The facts agreed upon in the case stated do not warrant
the conclusion that plaintiffs, or those from whom they derive
title, adopted the terms of the lease under which defendant
entered as lessee of the life tenant, nor that they could enforce
its provisions against him. Any inference that might be de-
duced from the payment and acceptance of rent during four
consecutive months, by plaintiffs or their vendors, of an im-
plied letting for a year, or an adoption of the lease, is neutral-
ized by the thirty days’ notice to quit, served upon the tenant
on April 1, 1915, indicating an intention to treat the tenant
as holding from month to month, and the desire to end the
term.

The agreement between the vendors and plaintiffs, providing
that possession of the premises should be given by transfer of
existing leases, could not enlarge the defendant’s tenure nor
estop plaintiffs from recovering possession of the property,
and is a matter of no consequence. The grantors may have
wished to be relieved from ejecting defendant, and the plain-
tiffs may have been willing to assume that burden. Evans .
Hastings, 9 Pa. 273.

While the acceptance of rent from the tenant, and the agree-
ment of plaintiffs with their vendors for transferring leases,
may be relevant evidence for submission to a jury in support
of the claim that defendant had been accepted as a tenant
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under an implied contract for a year or longer, these circum-
stances, standing alone, are not of sufficient probative value
to establish such claim.

The defendant entered as lessee of the life tenant; upon the
expiration of the term by her death, remained as tenant by,
sufferance, and became a tenant for an indeterminate time from
month to month by the implied contract arising from the ac-
ceptance of monthly rent. He was entitled by the terms of the
act of assembly of March 31, 1905, P. L. 87, to thirty days’
notice to deliver possession. Notice having been duly served
and proof made, plaintiffs are entitled to possession of the
property.

The judgment of the magistrate is affirmed.

Gregory v. Grastie.
Church law—DBaptist denomination—Govermmend.

Each individual church of the Baptist denomination is supreme in
the control of its own affairs, its powers in that respect being limited
only by the constitutions and laws of the land. There is no organized
body of the Baptist denomination having the power of dictation to
the individual church. All manuals or collections of Baptist laws or
usages are but advisory in effect, and not constraining or mandatory.
The individual Baptist church may adopt the practices and usages of
other Baptist churches, or it may select and observe rules for the
regulation of its own affairs entirely different from those in force
among other churches of the denomination. The actions and pro-
ceedings of associations, conventions, or other or%anizations of the
Baptist denomination, made up_ of representatives from the different
churches within territorial limits, or otherwise, relative to the af-
fairs of the local churches, have but the effect of recommendations,
wrought often from wide experience and observation and fraught with
mature wisdom, worthy and deserving of careful consideration, but
not binding on the local church.

7sBill for an injunction. C. P. Fayette Co. In Equity, No.
2.

Sterling, Higbee & Matthews, for plaintiffs,
John Duggan, Jr., for defendants.

VAN SwEeARINGEN, P. J., Nov. 30, 1915.—The plaintiffs
and defendants in this case all are members of the Highland
Baptist Church of Connellsville township. The plaintiffs al-
lege in their bill that on Sunday, July 25, 1915, the defend-
ants, with force and violence, interfered with and prevented
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the holding of public worship by the pastor of the church,
going to the extent of forcibly removing said pastor from the
church building and causing him to be imprisoned in the
lock-up of the city of Connellsville. The plaintiffs allege that
the defendants have threatened to repeat their forcible inter-
ference with the services of said church, and the bill prays
for an injunction enjoining and restraining the defendants
from so doing. Upon the filing of the bill a preliminary in-
junction was awarded as prayed for in the bill, and the matter
now is before us on final hearing. From the evidence in the
case we find the material facts to be as follows:

1. At a regular monthly business meeting of the Highland
Baptist Church, fixed by the constitution and by-laws of the
church, held on the evening of July 23, 1915, after previous
notice thereof from the pulpit as required by the usages of
the church, presided over, in accordance with the unanimous
vote of all the members of the church who were present, by
the Rev. P. H. Thompson, moderator of the Youghiogheny
Western Baptist Association, of which association the said
Highland Baptist Church is a member, the matter of electing
a pastor of the church was brought before the meeting by the
board of deacons, in pursuance of their duties in that respect,
by a unanimous recommendation that the Rev. C. J. Wells
be elected pastor.

2. The members of the church proceeded to the election
of a pastor in pursuance of the recommendation of the board
of deacons, and of the members of the church present and
qualified to vote, twenty-six voted for Wells, and nine voted
against him, and Wells was declared by the moderator of the
meeting to be the duly elected pastor of the church, the by-
laws of the church providing for the election of all church
officers by a majority vote.

3. There were other members of the church present who
desired to vote, but they were not eligible to vote under the
constitution, by-laws and usages of the Highland Baptist
Church, being then under discipline for having absented them-
selves from these services of the church for an extended period
of time, or having failed to pay their dues to the church, or
having neglected to commune with the church for a given
period.

It is contended on behalf of the disciplined members that
the constitution, by-laws and usages of the Highland church,
in so far as they relate to the discipline of members and to
the extent that they take away from members under discipline
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the right to vote at any business meeting of the church, are
contrary to Baptist usages and practices generally, and there-
fore are null and void. But with that contention we cannot
agree. It matters not what the general usages and practices
of the denomination may be.

Each individual church of the Baptist denomination is su-
preme in the control of its own affairs, its powers in that
respect being limited only by the constitutions and laws of
the land. There is no organized body of the Baptist denomina-
tion having the power of dictation to the individual church.
All manuals or collections of Baptist laws or usages are but
advisory in effect, and not constraining or mandatory. The
individual Baptist church may adopt the practices and usages
of other Baptist churches, or it may select and observe rules
for the regulation of its own affairs entirely different from
those in force among other churches of the denomination.
The actions and proceedings of associations, conventions or
other organizations of the Baptist denomination, made up of
representatives from the different churches within territorial
limits, or otherwise, relative to the affairs of the local churches,
have but the effect of recommendations, wrought often from
wide experience and observation, and fraught with mature
wisdom, worthy and deserving of careful consideration, but
not binding on the local church. Our conclusions of law,
therefore, in the present case are as follows:

1. The Rev. C. J. Wells is the regularly and duly elected
pastor of the Highland Baptist Church, having received the
votes of a majority of all the members of said church, who
were present and qualified to vote for a pastor, at a regular
monthly business meeting of the church, duly convened and
legally conducted.

2. The defendants, though dissatisfied with the election of
the said C. J. Wells as pastor of said church, have no legal
right to interfere with his holding of religious services as the
pastor of said church.

3. The preliminary injunction heretofore awarded should
be made permanent.

And now, Nov. 30, 1915, for the reasons appearing in the
opinion herewith filed, the preliminary injunction heretofore
awarded in this case is made permanent, and it is ordered that
the costs of this proceeding be paid by the Highland Baptist
Church; this decree to be entered nisi according to
rule.

From D. W. McDonald, Esq., Uniontown, Pa.
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Training School Employés.

Labor low—Minors at work and at schoo—Act of May
13, 1915, P. L. 286.

It is lawful under the act of May 13, 1915, P. L. 286, effective Jan.
1, 1916, for a minor between the ages of fourteen and sixteen years.
under employment in any establishment to work a week and attend
school a week alternately, provided the hours of school attendance
be not less than the minimum prescribed in § 3, namely, eight hours
for every week of the entire period of employment, and the hours of
work in no day or week exceeding the hours prescribed therefor
under § 4.

Request of Hon. John Price Jackson, commissioner of labor
and industry, for opinion.

Broww, Attorney-General, Dec. 1, 1915.—] am writing in
answer to your communication of recent date, “relative to the
employment of minors at the Cambria Steel Company, Johns-
town, Pa.” Your inquiry is based upon certain correspondence
accompanying your communication, wherein it appears that
the Cambria Steel Company has in its employ a number of
boys between the ages of fourteen and sixteen years who work
one week and attend a manual training school a week, alter-
nately, and that this company is willing to continue such pro-
gram of work and school provided it will be legal to do so-
under the new child labor law.

An opinion applicable to this specific case cannot be ven-
tured until the facts are disclosed in somewhat fuller detail
than can be gathered from the above communication, such as
the proposed hours of school attendance, the hours of work
during the week of work, and whether such school meets the
approval of the state superintendent of public instruction,.
etc.

I shall, however, state my opinion upon the general proposi-
tion raised by your inquiry, namely: Whether it will be law-
ful under the act of May 13, 1915, P. L. 286, for a minor be--
tween the ages of fourteen and sixteen years, employed in
any establishment, to work a week and attend school a week,
alternately? Section 3 of said act provides in part as fol-
lows:

“It shall be unlawful for any person to employ any minor
between fourteen and sixteen years of age, unless such minor
shall, during the period of such employment, attend, for a.
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period or periods, equivalent to not less than eight hours each
week, a school approved by the state superintendent of public
instruction.”

The plain purpose of this legislation was to secure minors

who are employed in any establishment in some gainful occu-
pation, and advantages and the opportunity of continuing their
education. The act is to be steadily interpreted in the inform-
ing light of that beneficent purpose and given that liberal
construction as may best promote its salutary ends. In arriv-
ing at the intent of such a statute, the strict letter must always
yield to such reasonable interpretation as will best conform to
its spirit and effect the object to be accomplished. It might
well be contended that even under a literal reading the above
quoted portion of this act does not require that the eight hours
of school prescribed for each week of employment shall neces-
sarily fall within each week of work. It may fairly be read
to mean that there must be eight hours of school attendance
for each week, but not necessarily in each week, of the em-
ployment period. This construetion wholly accords with the
purpose and intent of the statute, and manifestly admits of
many practical and substantial advantages to a child pursuing
his school course.
. To insist that the eight hours of schooling must always
literally fall within each week of work might, and in many
cases would, prevent the best possible educational results.
Quite commonly, more fruitful schooling could be had by a
minor who would be permitted to attend school an entire week
and then return to work for a week, and so on alternately,
than where the same number of school hours would be broken
and scattered throughout two weeks. The sound administra-
tive discretion and experience of the school authorities charged
with the duty of supervising the proper schools to meet the
requirements of this act should be trusted to work out and
apply such flexible division of the hours of work and school
as would most effectively promote the child’s educational wel-
fare.

It is unnecessary to say that the number of hours of school
attendance under such an arrangement as is here proposed
must be the full equivalent of the number prescribed by the
act, namely, at least eight hours for every week of the entire
period of employment. It is fair to presume, however, that
where a minor could work one week and then attend school
the next, and so on alternately, he would probably attend school
during its usual and customary hours. He would thus gain
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substantially in time of school attendance over the minimum
amount prescribed in the act. To so construe this statute as
to deny him this advantage in cases where his employer and
the school authorities were willing that such division of the
time of work and school should be allowed, and be practicable
in operation, would be to defeat in a measure the purpose of
the act. It may therefore confidently be contended that such
is not its intent and that so narrow a construction should be
rejected.

Furthermore, it appears that the liberal interpretation here
urged is in harmony with that given to this act by the State
Department of Education. There was recently issued a bulletin
prepared by the Industrial Division of the Bureau of Voca-
tional Education at the direction of the State Board of Educa-
tion, being Bulletin No. 5, 1915. On page 14 thereof is the
following relating to this subject:

“Each pupil attending a continuation school may attend for
a period of eight hours on one day per week, or on two days
of four hours each, or on four days of two hours each, or, if ad-
visable, all of the schooling may be given continuously, pro-
vided the total number of hours’ schooling received by each
minor in the continuation school be equivalent to eight hours
per week for the number of weeks which the common schools
are in session.”

In an opinion under date of Nov. 14, 1915, construing an-
other phase of this same law, it was pointed out that legisla-
tion of this kind “should be interpreted and applied with the
fullest measure of sound discretion and judgment, always mind-
ful of basic principles and of the useful ends desired to be ac-
complished.”

This rule may be invoked to guide us in reaching a con-
clusion upon the question here submitted.

You are therefore advised that it will be lawful under the
act of May 13, 1915, P. L. 286, which is to become effective
on Jan. 1, 1916, for a minor between the ages of fourteen and
sixteen years, under employment in any establishment, to work
a week and attend school a week, alternately, provided the
hours of school attendance under such arrangement be not less
than the minimum prescribed in § 3 of said act, namely, eight
hours for every week of the entire period of employment, and
that the hours of work shall in no day or week exceed the
hours prescribed therefor under the provisions of § 4 of said
act.

From Paul A. Kunkel, Esq., Harrisburg, Pa.
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State Highway Obligations.

Road law—County roads—T ownship roads—Borough high-
ways—Construction of—Act of May 31, 1911, P. L. 468.

County roads which have been built and maintained, or at the pas-
sage of the act of May 31, 1911, P. L. 468, properly ought to have
been maintained by the respective counties, are to be taken over by
the state highway department in whole or in part, from time to time,
as circumstances and conditions permit, but there is no fixed time
making that obligatory.

Before taking over such highway notice in writing must be given
to the proper officers of the county of such intention and of the date
when the department will assume the maintenance and care of such
roads; after that it is the duty of the department to maintain the
roads so taken over.

The act of May 31, 1911, P. L. 468, provides that so far as conditions
will allow the work of maintenance, repair and construction of state
highways is to be commenced and carried on equally and uniformly
in the several counties.

Under the act of May 31, 1911, all township roads and abandoned
and condemned turnpikes were specifically directed to be taken over
by the department before June 1, 1912; said act making a clear dis-
tinction between county roads and township roads.

Section 10 of the act of 1911, governs highway routes running
through boroughs, and specifically provides against interference with
highways in cities and incorporated towns.

When a highway within the limits of a borough forms a part of a
state highway route, and has not been improved or reconstructed
in a manner equal to the standards of the state highway department,
said department by the consent of the borough council has authority
to improve or reconstruct such unimproved section at the expense of
the commonwealth (such action, however, is discretionary).

Such municipal consent may be evidenced either by an express ordi-
nance or resolution, or it may be inferred from the failure of council
to file objections in writing within sixty days after notice.

Request of R. J. Cunningham, state highway commissioner,
for opinion.

KELLER, First Deputy Attorney-General, July 12, 1915.—
I have your favor of the 7th inst. asking for an opinion as
to whether or not it is obligatory on the part of the state
highway department to take over at any fixed time those por-
tions of state highway routes that have previously been built
by county commissioners, and known as “county roads”; also
whether or not it is obligatory on the state highway depart-
ment to take over at any specified time those portions of high-
way routes running through boroughs.

Section 5 of the act of May 31, 1911, P. L. 468, which
provides for the taking over by the state highway department
from the several counties and townships of the highways em-
braced in the state highway routes described in said act, makes

YOL. XLIV.—4.
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a clear distinction between county roads and township roads.
Under the act all township roads and abandoned and con-
demned turnpikes were specifically directed to be taken over
by the state highway department before June 1, 1912. This
provision did not apply, however, to county roads, which are
governed by the preceding clause, “said highways are to be
taken over in whole or in part, from time to time, as circum-
stances and conditions will permit.”

You are therefore advised that as to county roads which
have been built and maintained, or at the passage of the act
of 1911, properly ought to have been maintained, by the re-
spective counties, such highways are to be taken over by you,
in whole or in part, from time to time, as circumstances and
conditions will permit, and there is no fixed time that it is
obligatory on the part of your department to take them over.

Before taking over any such highway you must, of course,
give notice in writing, as required by the act, to the proper
officers of the county of your intention so to do, and of the
date when the department will assume the maintenance and
care of such roads. After this has been done it is the duty
of your department to maintain the roads so taken over,

The act does provide that, so far as conditions will allow,
the work of maintenance, repair and construction of state
highways is to be commenced and carried on equally and uni-
formly in the several counties.

With reference to the state highway routes running through
boroughs you are governed by § 10 of the act of May 31,
IQIL.

That section specifically provides that the act shall not be
construed as including or in any manner interfering with
roads, streets and highways in the cities, boroughs or incor-
porated towns of the commonwealth. If such road, street or
highway, within the limits of a borough or incorporated town,
forms a part or section of a state highway route, and has not
been improved or reconstructed in a manner equal to the
standards of the state highway department, you are authorized,
by and with the consent of the borough councils, to improve
or reconstruct such unimproved section or sections at the ex-
pense of the commonwealth.

This consent may either be evidenced by an express ordi-
nance or resolution of the council agreeing to such action, or
it may be inferred under the act from the failure of councils
to file objection, in writing, with your department within sixty
days after you have notified, in writing, the proper authorities



44.) COUNTY COURT REPORTS. 51
[State Highway Obligations.]

of said borough of your intention to take over such road,
street or highway, or any part thereof under the provisions
of said act.

Unless and until you give the proper borough authorities
notice in writing of your intention to take over for recon-
struction and maintenance any such road, street or highway,
or part thereof, within said borough under the provisions of
said act, there is no obligation on you to reconstruct or main-
tain the same. Such action is to be taken by you, at your dis-
cretion, when the failure to take over such road, street or
highway would leave an unimproved gap in a continuous im-
proved state highway.

From Paul A. Kunkel, Esq., Harrisburg, Pa.

Commonwealth v. Sutton.

Criminal laww—Cruelty to children—Act of Jume 11, 1879,
P. L. 14>—Constitutional law.

Section 1 of the act of June 11, 1879, P. L. 142, which provides that
any person who shall cruelly ill-treat, abuse or inflict unnecessary
cruel punishment upon any infant or minor child, shall be guilty of a
misdemeanor, and upon conviction thereof before any justice of the
peace, magistrate, or court of record, shall be fined by such justice,
magistrate, or court of record, is not unconstitutional.

Certiorari to a justice of the peace. C. P. Fayette Co.
Dec. T., 1914, No. 445.

Alfred E. Jones, for commonwealth.
L. B. Brownfield and Elias Goodstein, for defendant.

VAN SweArINGEN, P. J., Dec. 31, 1915.—It is provided
by § 1 of the act of June 11, 1879, P. L. 142, that any per-
son who shall cruelly ill-treat, abuse or inflict unnecessary
cruel punishment upon any infant or minor child, shall be
guilty of a misdemeanor, and upon conviction thereof before
any justice of the peace, magistrate or court of record, shall
be fined by such justice, magistrate or court of record, not less
than $10 nor more than $50 for each offense.

On Okct. 21, 1914, the defendant, Jacob Sutton, a school
teacher of Georges township, in this county, whipped a daugh-
ter of the prosecutrix, a child seven years of age, who attended
the Shoaf school, of which the defendant was the teacher,
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whereupon the child’s mother made an information against the
defendant before a justice of the peace accusing him of “cruelty
to children” under the section of the act cited. The defend-
ant was tried before the justice in a summary way, and was
convicted of the offense charged against him, and was fined
$10 by the justice in accordance with the provisions of the
act. On certiorari it is contended by defendant’s counsel (1)
that inasmuch as the act of assembly makes the offense charged
a misdemeanor, it is triable only on indictment in the court
of quarter sessions, and not in a summary way before a justice
of the peace, and (2) that in so far as the act attempts to
give jurisdiction to a justice of the peace to try and summarily
dispose of such a case the act is unconstitutional, as in conflict
with the defendant’s right to trial by jury.

As noted in our opinion in Commissioner of Labor and In-
dustry v. Laskey, 43 Pa. C. C. 299, a misdemeanor is any
offense inferior to felony punishable by indictment or by par-
ticular prescribed proceedings. By the act of assembly before
us it is particularly prescribed that the misdemeanor arising
from a violation of its provisions may be punished by a fine
imposed by a justice of the peace before whom the defendant
has been convicted. And the act in that respect is not uncon-
stitutional as being in conflict with Sec. 6, of Art. 1, of the
Constitution of Pennsylvania, which provides that “trial by
jury shall be as heretofore, and the right thereof remain in-
violate.”

The right to trial by jury is not guaranteed by the Consti-
tution in every case. Generally speaking, the legislature may
provide any system of trial without coming in conflict with
the provisions of the Constitution, if trial by jury did not
exist in such case theretofore. The purpose of the Constitu-
tion was to preserve trial by jury wherever the common law
gave it, and, in all other cases, to let the legislature and the
people do as their wisdom and experience might direct. There
is nothing in the Constitution which prohibits the legislature
from declaring new offenses and defining the mode by which
the guilt of persons accused thereof may be determined. These
principles have been established in a long line of cases, from
Van Swartow v. Com., 24 Pa. 131, down to Duquesne Boro.
School Dist. v. Pitts, 184 Pa. 156, and Com. v. Andrews, 211
Pa. 110. “Summary convictions were well known before the
formation of the Constitution, and they are not expressly or
impliedly prohibited by that instrument, except in so far as
they are not to be substituted for a jury where the latter mode
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of trial had been previously established.” Van Swartow v.
Com., 24 Pa. 131.

The summary proceeding under this statute is not made a
substitute for the common law trial by jury for the offense
of assault and battery, as contended by counsel for the de-
fendant, but is a mode of trial prescribed by the legislature
for the determination of the guilt of those accused of a new
offense created by the act. We are of opinion that the pro-
ceeding in this case was regular and not in conflict with any
constitutional right of the defendant.

And now, Dec. 31, 1915, for the reasons stated in the opin-
ion herewith filed, the writ of certiorari is discharged.

From D. W. McDonald, Esq., Uniontown, Pa.

Hadeed v. Neuweiler.

Automobiles—License—Act of July 7, 1913, P. L. 672—
Negligence.

The fact that a motorcycle is being operated by a person, without
a hcense tag, will not prevent him from recovering damages for in-
juries to it sustained by the negligent operation of another automo-

bile on a public highway. Such a person is not guilty of contributory
negligence, nor a trespasser on the highway.

Trespass. Rule for new trial. C. P. Lehigh Co. June T.,
1914, No. 57.

James B. Deshler and Charles W. W ebb, for plaintiff.
Thomas F. Diefenderfer, for defendants.

GroMAN, P. J., Oct. 4, 1915.—The plaintiff operated a
motorcycle on North Second street, Allentown, Pa., on April
28, 1914, without first having secured a license tag as re-
quired by the act of July 7, 1913, then in force. The plaintiff
was running north on Second street, on the right side of the
street; the defendant’s employé operated a large motor truck
and shortly after turning into Second street, running south
and while on the left side of the street, collided with the plain-
tiff’'s motorcycle and damaged the same. Suit was brought;
upon the trial, the defendant submitted among others, the
following points: ‘“An unregistered motorcycle, the owner or
operator of which claims to recover damages for injuries to
it, is a trespasser on the public highway, and not entitled to
the same degree of care and protection as one complying with
the act of April 27, 1909, and its supplements.
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“The plaintiff driving a motorcycle, unlicensed and without
tags, on the public highway, cannot recover in this case, in the
absence of any evidence of reckless or wanton misconduct on
the part of defendant’s employé.

“There is no evidence in the case indicating intentional in-
jury to the plaintiff, or that the accident was the result of any
recklessness or wanton misconduct on the part of the defend-
ant’s employé in charge of the motor truck.”

These points were refused. A verdict was rendered award-
ing damages to the plaintiff. The court charged the jury that
the fact that plaintiff was on the public highway without a
license could not be construed as contributory negligence on
his part, and plaintiff was not a trespasser on the highway and
thus precluded from the recovery for loss suffered by defend-
ant’s negligence. In Yeager v. Winton Motor Carriage Co.,
53 Pa. Super. Ct. 202 (1913), in an opinion by Henderson,
J., the court used the following language: “The argument is
that the plaintiffs were on the road in violation of a statute
regulating the use of automobiles, and that the defendant
might, therefore, negligently drive its vehicle into that owned
by the plaintiffs without legal responsibility. The authorities
from this state cited in support of this proposition are all cases
where the party injured was a trespasser on private property,
but the principle there involved is entirely different from that
controlling the relations of the plaintiffs and defendant here.
This collision occurred on a public highway; it was not the
property of the defendant nor had it the right of possession
of any part of it except that as occupancy might be necessary
in passing over it. It had the right of passage only. More-
over, the injury complained of had no relation to the fact that
the operator of the plaintiffs’automobile did not have a license.
It was not claimed that he was an inexperienced and incom-
petent person, and the evidence would have warranted the jury
in finding that the defendant committed a reckless trespass in
running into the plaintiffs’ car. This principle is considered
in Brown v. Lynn, 31 Pa. g510; Daltry v. Electric Light,
Heat & Power Co., 208 Pa. 403; Mullen v. Wilkes-Barre Gas
& Electric Co., 38 Pa. Super. Ct. 3, and the result of the dis-
cussion in these cases is that where the trespass of the plaintiff
set up by the defendant does not affect the property rights of
the latter, it does not excuse the defendants’ trespass. This
doctrine is applicable to the case under consideration. The
defendants’ employé disregarded the custom which has become
the law of the commonwealth that it is the duty of drivers
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of vehicles to keep to the right in passing others going in an
opposite direction, forced the plaintiffs from their proper side
of the road and caused the injury complained of. Exemption
from liability for such a trespass is not found in the trespass
on the highway attributed to the plaintiffs. Subsequent legis-
lation has rendered a consideration of the terms of the act im-
portant only for the purposes of the case before us. Our con-
clusion is that the defendant has failed to present a defence
which is good in law to overcome the verdict.”

This court is not convinced that error was committed in the
instructions to the jury or refusal of points submitted, and
the rule for a new trial is therefore discharged.

Now, Oct. 4, 1915, rule discharged.

Dszugan v. Little Russian Union of America.

Practice (C. P.)—Pleadings—Statute of limitations—Lims-
tation of action.

In an action against a beneficial association, the defendant cannot
claim a judgment in its favor n. o. v. on the ground that the action
had not been brought within six months as required by the by-laws,
where it appears that such limitation had not been pleaded.

Rule for judgment n. o. v. C. P. Schuylkill Co. May T.,
1915, No. 164.

Abner Smith, for plaintiff; M. M. Bwrke, for defendant.

BecuTEL, P. ], Jan. 3, 1916.—This case was tried before
the court and submitted to the jury on a question of fact rela-
tive to the age of the husband of the plaintiff at the time plain-
tiff joined the defendant organization. The jury have found
in favor of the plaintiff. The defendant contends that judg-
ment should be entered for it non obstante veredicto, by rea-
son of the fact that the by-laws of the defendant company
provide that all actions against said company shall be brought
within six months from the time the right of action accrued,
and not thereafter. The plaintiff replies that it is the duty
of the defendant, if it wishes to invoke this defence, to set
forth the same by appropriate pleading. The plea filed in this
case is as follows, “The defendant pleads non assumpsit, with
leave, etc.”” The question before the court now is whether
or not the defendant having failed to plead the statute of limi-
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tations which it here seeks to invoke, can set it up to defeat
the plaintiff’s recovery.

In the “Law of Waiver,” by Bowers, 1914 edition, at page
224, in considering this question the writer says that “the
statute is an affirmative defence, and the right to take advan-
tage of it is a personal one belonging solely to the defendant,
which he may take advantage of or waive, as he may desire.
When action is brought on a deht so barred, the defendant
must set up the statute and his right to rely upon it in some
appropriate pleading, or his privilege will be waived, and a
judgment against him for the debt so barred will be binding.
But the general rule requires the question in either event to
be presented through the pleadings. It cannot be taken ad-
vantage of under the general issue or a general denial nor
for the first time at the time of the trial nor on arrest of judg-
ment nor at any time after judgment.”

Our attention has been called to no case in our own juris-
diction in which this question has been decided or which con-
travenes the statement of the law as herein set forth. We
are of the opinion that this statement of the law is a correct
statement of the doctrine prevailing in this state.

And now, Jan. 3, 1916, the motion for a new trial is here-
with overruled, and the motion for judgment non obstante
veredicto is herewith denied, and the prothonotary is directed
to enter judgment sur verdict.

Commonwealth v. Breth.

Criminal low—Manslaughter—Parent and child—Failure
to provide medical attendance—Child seriously ill.

A father may be convicted of manslaughter for the death of his
child five months old, where knowing that the child is dangerously
ill, and having the ability to secure medicine and medical attendance,
he fails to provide such medicine and attendance; and this is the
case although he may have the belief that prayer was all that was
‘needed under the circumstances, that medicine and medical attend-
ance were unnecessary, and that he resorted to the use of prayer by
himself and others for the recovery of the child.

Indictment for manslaughter. O. and T. Clearfield Co.
Dec. T., 1915, No. 16.

" BeLy, J.,, Dec. 11, 1915.—The indictment charges Melvin
Breth with the crime of involuntary manslaughter, which ordi-
narily occurs, as has been well stated in a point which has
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been submitted, as being a killing which results from the
doing of some unlawful act less than felony or the doing of
a lawful act in an unlawful or negligent manner; that is to
say, it arises in the doing of some unlawful act less than felony
or the doing of a lawful act in an unlawful or negligent man-
ner. The particular offense which is charged here is that the
defendant neglected his infant son, Frank Ross Breth, so that
by reason of such neglect the said son died, and the character
of such neglect is specified as follows: “The said Melvin Breth
was the father of Frank Ross Breth, aged about five months,
and living in the county of Clearfield; the said Frank Ross
Breth was in the charge and custody and parental care and
under the direction and supervision of the said Melvin Breth,
and member of the household and family of the said Melvin
Breth; that the said Frank Ross Breth was unable to main-
tain and provide for himself, or supply himself with the neces-
saries of life; that the said Melvin Breth was legally bound
to supply and furnish to the said Frank Ross Breth the neces-
saries of life, including medical attendance and medicine in
time of sickness; that in the month of October, 1915, the said
Frank Ross Breth was sick and required proper medical at-
tendance and medicine to relieve him of said sickness and re-
store him to health; that notwithstanding the duty and obli-
gation resting upon the said Melvin Breth to furnish to the
said Frank Ross Breth such medical attendance and medi-
cine, the said Melvin Breth not only neglected to furnish such
medical attendance and medicine but refused to permit medical
attendance to be given to the said Frank Ross Breth and medi-
cine to be administered to him; ‘that the said Frank Ross
Breth was deprived of and denied, by the said Melvin Breth,
his father, the proper medical attendance and medicines; that
the said Frank Ross Breth was permitted to languish and die
of and on account of said sickness by and through the crim-
inal negligence of his father, Melvin Breth.” And to that
accusation the defendant has pleaded not guilty, which pre-
sents the issue which you are now trying.

The commonwealth does not claim that the defendant in--

tended or desired the death of the child. Had death been
intended, the crime, in case of guilt, would be of a much higher
grade, and if the evidence showed that the father desired the
death of the child, such desire would be evidence tending to
show death was intended. The evidence in the case on the
part of the commonwealth and of the defendant presents lit-
tle substantial dispute. Where there is a conflict it is for you
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to reconcile that evidence or to decide what the facts really
are. As the defendant testifies that he knew the condition of
the child was serious, and further testifies that he believes
medicine and medical attendance valuable in cases of sickness
to people generally; if the evidence went no further the con-
clusion would seem plain that he, having the ability to secure
such medicine and medical attendance, and knowing that the
child was seriously sick, and believing that medicine and
medical attendance were of great value in such cases, and hav-
ing under his charge and parental care this son who was but
five months old and entirely helpless to aid himself, failed
to discharge the legal duty imposed on him by the law of the
commonwealth; and if by reasom of such failure the child
died, and if his failure was gross and culpable, he would be
guilty as charged in this indictment.

The defendant, however, presents as a defence the claim
that what he did was done because he believed that as to
those who have faith, prayer is all that is needed, that medicine
and medical attendance were unnecessary; that he resorted to
the use of prayer by himself and others for the recovery of
the child; that he believed God would answer their prayers
and heal the child; that he honestly and in good faith did all
that he thought was necessary and what he believed would
result in its recovery. He claims that he did not act indif-
ferently or negligently, that he was greatly interested, that
he secured a knowledge of the facts and resorted to the means
which in his judgment were for the best interests of his son.
He quotes or refers to certain passages in the Bible as justify-
ing his belief and testifies that such is the faith and practice
of his church; also that he knows of instances among the
brethren where, in case of sickness, prayer was resorted to
and such persons recovered. He does not cite any scriptural
passage forbidding the use of medicine or medical attendance;
does not testify that the laws of his church prohibit the ad-
ministration of medicine and does not claim that to have se-
cured medical attendance, at least does not testify that to have
secured medical attendance and administered medicine to his
sick child would have been a sin on his part or have been a
violation of his conscience, except that he does say that in
this case to not permit the giving of medicines and relying on
prayer was a matter of conscience with him. He does not
indicate in what respect, but if we assume that he meant
thereby to raise a question of conscientious belief, we say to
you that wherever the law commands or prohibits the com-
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mission of any act, no man can excuse his practices to the
contrary because of his religious or conscientious convictions.
The Supreme Court of Pennsylvania and the Supreme Court
of the United States have said: “To permit this would be
to make the professed doctrine of religious belief superior to
the law of the land, and in effect to permit every citizen to
become a law unto himself. Government could exist only in
name under such circumstances.” I am now reading from a
decision of the Supreme Court of Pennsylvania which is but
five years old, and our Supreme Court has also said in that
connection, “It is impossible to see how civil government could
exist, if the dictates of the individual conscience were in every
instance where they come in conflict with the law of the land
the paramount rule of action.” And it has been laid down
by the Supreme Court of Pennsylvania from an early date:

“Were the laws dispensed with, whenever they happened to
be in collision with some supposed religious obligation, gov-
ernments would be perpetually falling short of the exigence.
There are few things, however simple, that stand indifferent
in the view of all the sects into which the Christian world is
divided.” The court of appeals of New York, in a case which
is regarded as one of the leading cases on the subject, has said :
“We are aware that there are people who believe that the
Divine power may be invoked to heal the sick, and that faith
is all that is required. There are others who believe that the
Creator has supplied the earth, nature’s store house, with
everything that man may want for his support and main-
tenance, including the restoration and preservation of his
health, and that he is left to work out his own salvation, under
fixed natural laws. There are still others who believe that
Christianity and science go hand in hand, both proceeding
from the Creator; that science is but an agent of the Almighty
through which he accomplishes results, and that science and
Divine power may be invoked together to restore diseased and
suffering humanity. But, sitting as a court of law for the
purpose of construing and determining the meaning of statutes,
we have nothing to do with these variances in religious beliefs
and have no power to determine which is correct. We place
no limitations upon the power of the mind over the body, the
power of faith to dispel disease, or the power of the Supreme
Being to heal the sick. We merely declare the law as given
us by the legislature.” In fact to permit any man to set up
an alleged religious or conscientious belief to override the
laws of the land would be to create an ecclesiastical authority
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which human experience has demonstrated to be the most op-
pressive tyranny under which mankind has ever groaned.

In order to convict it is not necessary that you shall find
that the defendant desired or intended the death of his child
or that his purpose was to do it any harm whatever. It is
not the law that a man may not commit a misdemeanor un-
less he has the intent to do wrong. This has been repeatedly
decided by the Supreme Court of this commonwealth. There
are cases where the intent is an essential element of the crime,
and where it is lacking there is no crime made out; where it
is not an essential element of the crime, the absence of such
intent is no defence. Neither is it the law that a man is al-
ways excused and cannot be convicted of crime because he
was actually and honestly mistaken as to some essential fact.
This has been so frequently decided by the courts of this and
other states that it is not an open question, except by mere
theorists. In some classes of cases an honest mistake of fact
will excuse, but it is not a -ule of universal application. Some
testimony has been produced intended to show that medicine
is not an exact science, that its learning is changing and sub-
ject to change; that medical practitioners do not agree as to
what is the proper treatment of the sick, and that under med-
ical care some patients die and some recover. There is no
evidence in the case, however, that medical men have any
substantial difference at this period in treating a child suffer-
ing from the disease which this child had and in the condi-
tion which it was. This case does not present the question
which might be raised in a case where the defendant disbe-
lieved in the use of medicine at all times and under all circum-
stances. The defendant here believes them to be generally
valuable and does not pretend to say that he believes that medi-
cine and medical attendance would not have been beneficial to
his own sick child. He contents himself with saying that he
believed it to not be essential.

“Q. Now why didn’t you give the medicine that the doctor
ordered?” I am now reading from his testimony. “A. Be-
cause I didn’t think it essential. I believed that the Lord was
going to heal the child. Q. Don’t you believe in medicine?
A. Yes, sir; I do. Q. In what way do you believe in it? A.
I believe for those who trust in medicine it is a great good
and it is able to cure.” Another part of his testimony: “Q.
You believe that medicine is a great good, don’t you? A. I
believe it will cure certain ills, yes, sir. Q. What did you
say? A. I believe it will do good, yes, sir. Q. And you be-
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lieve medicine will restore sick people to health, dont you?
A. Sometimes; yes, sir.” I think that fairly illustrates his
position. It is reasonably clear from his testimony that ex-
cept for his belief that prayer was all that was essential, he
would have recognized and acted upon the necessity of pro-
viding competent medical attendance and proper medicines.
That he wholly failed to furnish medical attendance and medi-
cines to this child, and that this was intentional on his part
is not in dispute, and it was his purpose that no one else
should furnish them, and he so testifies on that subject:

“Q. Well, that was your purpose, not to permit anybody to
give it medicine, wasn’t it? A. Yes, sir.” Nor is there any
claim on his part that he was not of sufficient ability and had
the opportunity to secure this treatment and medicine. Two
doctors, according to the testimony, were ready to act, if de-
sired. The testimony of the defendant makes it clear that in
calling upon Doctor Brown and Doctor Lewis he had no in-
tention of securing or permitting them to treat this child, his
sole purpose was to save himself future trouble, and he tells
us that his reason for complying with Doctor Lewis’s direc-
tions as to the external treatment was to ward off criticism
of himself, and that his whole connection with the doctors in
the case was not to aid the child, but to aid himself. On that
subject he testifies:

“By Mr. Woodward: Q. Now you have testified that you
followed the doctor’s advice in reference to Horlick’s milk
and the ice; why didn’t you follow his advice as to medicine ?
A. I didn’t think it was essential. Q. You didn’t think that
essential? A. Yes, sir. Q. Did you believe the other was
essential? A. No, sir; I didn’t, really. Q. Why did you
follow one and not the other? A. Because I thought if I
refused even to do that much for it, it would appear that I
was only contentious and done it through contrariness instead
of a good purpose.”

In answer to a question of his counsel as to why he com-
plied with the advice of Doctor Lewis as to this treatment,
he gave the reason which has just been quoted. He gives no
other reason for the use of this external treatment except
shielding himself from criticism, although he admits that he
believed at the time that this external treatment would be
beneficial to the child.

“Q. Didn’t you expect the change in food, the use of the
ice cap and the bathing of the child to do it good? A. Yes,
si. Q. And you got that suggestion and that advice from a
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medical man, didn’t you? A. Yes, sir. Q. At the same time
he advised you that the giving of medicine was essential to
the recovery of the child, didn’t he? A. Yes, sir. Q. You
adopted the one part of his treatment without adopting the
other? A. Yes, sir. And later: “Q. If those things were
beneficial along with your prayers, why wasn’t the giving of
medicine beneficial if prescribed by one learned in the medical
profession? A. It might have done the child good, I don’t
know.”

This is the only answer as to his belief at the time as to
what would have been the probable effects of the administra-
tion of medicine. If the claim of the defendant that he re-
fused to provide medicine and medical attendance because he
believed that God would answer his prayer and heal the sick
were a mere sham or excuse not presented honestly and in
good faith, it would not only be of no avail but would tend
to show that he acted throughout with a bad heart. I will
say to the jury, the court cannot see anything in the case
which indicates that he did not entertain the belief which he
testifies to.

It was said by Judge Woodward, in 1859: “There is no
duty more clear and imperative than that of a father to sup-
port his children during their minority, and though we have
no statute enforcing it, except in case of pauperism, I hold
it to be a legal obligation he is absolutely bound to provide
reasonably for their maintenance and education.”

By the act of March 13, 1903, it is provided that any father
who shall willfully neglect to maintain his wife or children,
such wife or children being destitute, shall be guilty of a mis-
demeanor, and this under all the rules of construction amounts
to an imposition upon the father of the duty of maintenance.
The term “willfully,” as used in any criminal statute, means
no more than “intentionally,” and if the acts are intentional,
the result of which is a neglect to maintain, the legal duty is
violated. A part of the maintenance which must be rendered
by a parent to his dependent children is medical attendance
and medicine. “A husband’s liability for necessaries furnished
to the wife and family, or that medical attendance is such a
necessity, cannot be questioned, and he is liable, whether they
are furnished with or without his knowledge.” “Necessaries
for an infant include support and maintenance, food, lodging
and clothing, medicines and medical attendance furnished him

when his health or physical condition required them.” The :

parent who is responsible for the existence of the child as- !
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sumes the burden of its care and maintenance, which includes
all those things which in that locality in the common under- )
standing of reasonable and prudent men are necessaries; and, '
as has been said, this includes medicines and medical atten-,
tion in cases where such are required. Primarily this duty
rests upon the father under the law of this commonwealth, and
he must discharge it whenever of sufficient ability and with
opportunity so to do and cannot relieve himself of this legal
duty because of some religious or conscientious belief. In no
instance is this more true than in the case of a helpless infant
unable to take any action for its own assistance or relief and
incapable of exercising judgment as to what should be done.
Within some limitations a man may decide, without violation
of any positive mandate of law, what shall be the best course
to pursue with reference to himself, and in some instances he
may be relieved from the discharge of a duty owing to an-
other, by the concurrence and assent of such other person;
but the other person in such case must be of such age and
mental condition as to be able to fairly understand and appre-
ciate the situation, and this relaxation has no application where
the duty is owed to an infant but five months old. If per-
sons were permitted to plead as giving them immunity from
acting contrary to the enactments of the law, their religious
belief, their conscientious conviction, their want of criminal
intent or their mistake of the facts, the whole policy of the
state relative to health laws would be defeated. By repeated
acts of assembly the state has declared it to be a part of its
public policy to supervise the health of its citizens and to inter-
fere with their individual freedom, control and management
of the sick in a multitude of cases. In pursuance of this policy
it regulates burials, quarantines, reports and many other phases
of the subject; and if the matter which I have classified as
religious or conscientious belief, want of criminal intent or
honest mistake of fact would be a complete defence, it would
be as complete to a prosecution where the ailment was small
pox or scarlet fever as it would be in a matter of bowel trouble.
In 1893, the legislature of Pennsylvania declared as follows:
“Whereas, the safety of the public is endangered by incom-
petent physicians and surgeons, and due regard for public
health and the preservation of human life demands that none
but competent and properly qualified physicians and surgeons
shall be allowed to practice their profession,” and they then
proceed to enact an elaborate system of laws upon the sub-
ject, which, with further legislation extending or rendering
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more stringent the requirements, is the law and policy of
Pennsylvania.

There is not presented in this case any question of Christian
faith or the efficacy of prayer; the commonwealth does not
complain of anything the defendant did do for the child, but
of what he did not do. Certainly no objection can be had
to the resort to prayer by the defendant and his brethren, but
the question you are trying is whether he did, without lawful

L excuse, omit and neglect what he should have done. ) The
Supreme Court of Pennsylvania has said comparatively re-
cently: “It is not a question as to how far prayer for the
recovery of the sick may be efficacious. The common faith
of mankind relies not only upon prayer, but upon the use of
means which knowledge and experience have shown to be
efficient. It may be said that the wisdom or folly of depend-
ing upon the power of inaudible prayer alone, in the cure of
disease, is for the parties who invoke such a remedy. But this
is not wholly true. For none of us liveth to himself and no
man dieth to himself, and the consequence of leaving disease
to run unchecked in the community is so serious that sound
public policy forbids it. Neither the law, nor reason, has any
objection to the offering of prayer for the recovery of the sick.
But in many cases both law and common sense require the
use of other means which have been given to us for the heal-
ing of sickness and the cure of disease. There is ample room
for the office of prayer, in seeking for the blessing of restored
health, even when we have faithfully and conscientiously used
all the means known to the science and art of medicine.”

During this trial we admitted testimony showing the at-
titude of the defendant and permitted him to state the reason
which he had for acting as he did, overruling the objection
of the commonwealth thereto, the court believing that he was
entitled to have all the facts and circumstances submitted to
you and to have the opportunity to state any excuse or reason
which he gave for his failure to provide medical attendance
and medicines. We say to you, as a matter of law, that this
father was under a legal duty to provide necessaries for his
child. We say further to you, as a matter of law, that neces-
saries embrace in time of sickness medical attendance and
medicines, if the condition of the sick person reasonably re-
quires it. We say further to you, that when the sick person
is an infant five months old and the father is of sufficient ability
and has the opportunity to procure medical attendance and
medicines, it is his legal duty to furnish them whenever the
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health or physical condition of the child reasonably required
it. If the case of sickness is not merely slight but is of such
a character that ordinary prudence would indicate that the
services of a physician and the administration of medicine
should be provided, and it is reasonably within the power of
the parent to provide it, in the case of a helpless and dependent
infant if the parent fails so to do, such failure is negligence
upon his part, and if under all the circumstances it rises to
gross and culpable negligence, and by reason of such neglect
the death of the child ensues, he is guilty of involuntary man-
slaughter.

In determining whether or not the defendant was negligenﬂ
you will be guided by the rules which ordinarily govern the
judgment of mankind. Neghgence is the absence of prope E[)
care under the circumstances. j It has been more fully define
by a great jurist as “the faiTure to observe for the protection
of the interest of another person that degree of care, precau-
tion and diligence which the circumstances justly demand,
whereby such other person suffers injury.” You will note that
I have said, that to justify a conviction in this case you will
find that the defendant was guilty of gross or culpable neg-
ligence. 'As you recognize from the definition heretofore
stated, and taken from the opinion of our Supreme Court,
that negligence is the absence of proper care under the cir-
cumstances, the degree of negligence is dependent upon the
degree of care which the circumstances require shall be exer-
cised. The classification of negligence as gross, ordinary and
slight, indicate that under some circumstances great care and
caution are required, under others only ordinary care, and
still under others only slight care. Where a child is only
slightly ill the common caution of mankind provides only
slight care, where the ailment is of more consequence ordinary
care is furnished, and where its condition is serious and danger-
ous great care and caution are required. Whatever the care
demanded may be, if it is not exercised, and the party upon
whom the duty is cast has knowledge of the facts, the case
is one of negligence; and whenever the case is one which re-
qmres great care and caution such intentional failure to provxde
it is gross or culpable negligence. In every case negligence ! ..
is the omission of such steps as reasonably prudent persons, ’
with like knowledge of the circumstances at the same time and
place, would in the ordinary experience of mankind have taken,
‘and as applied to the present case it would mean that the de-
fendant was required to take such steps relative to the sickness
VoL, X1V, —8.
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of his child as reasonably prudent men at that time and place
would have taken, considering the common experience of man-
kind. If this involved the furnishing of medical treatment
and the administration of medicine, and such treatment were
within his ability and opportunity to procure, it was his duty
to provide it; and if the sickness of the child was such as to
suggest to a man of ordinary prudence that its condition was
serious and dangerous, his failure to provide it would then be
gross or culpable negligence.

It would not be a lawful excuse for the non-performance
of this duty that he entertained some religious or conscientious
belief that it was unnecessary or that he had no intent to do
anything which would interfere with the recovery of the child
nor that he was honestly mistaken ‘as to the efficacy of the
means which he did use. As a citizen of this commonwealth
and the parent of this dependent child, the law of Pennsyl-
vania, so long as he remains within its borders, put upon him
the duty of doing those things for its protection which the
ordinary judgment of prudent men at the time and place
would dictate, and his failure so to do would be negligence,
and if the circumstances indicated that the child’s condition
required great care, his failure to provide the means ordinarily
used by prudent men and at his disposal would be gross or
culpable negligence.

The commonwealth further contends that the defendant did
not even carry out the scriptural injunction upon which he
relied, but substituted for a part of the plain reading of the
passage the assurance of one of his brethren. We do not re-
gard this as of much consequence. The question is not whether
he failed to provide the means according to the view which
he presented, but whether he failed to furnish the medical
attendance and medicine which the law required him to furnish .
whenever the health and physical condition of his child re-
quired it, without lawful excuse. In considering whether or
not he acted without lawful excuse, we repeat again that no
religious or conscientious conviction upon his part, no matter
how entertained by him, is such lawful excuse, but you are
to take all the facts and circumstances into consideration in
determining whether or not under all these facts and circum-
stances there was gross or culpable negligence upon his part.

The defendant has produced evidence of his good character
and many witnesses of high standing in the community testi-
fied to his excellent reputation, and it may be taken as a fact
in the case that his standing in the community as a law abid--
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ing citizen was good. This good character is substantive evi-
dence, and may of itself, as our Supreme Court has said, raise
a reasonable doubt of the guilt of a defendant. It is not to be
considered separate and apart from the other evidence, but
together with it; all of the evidence, including that of good
character, is to be taken together, and if upon it, after having
given consideration to every part of it the guilt of the de-
fendant is not proven beyond a reasonable doubt your verdict
is not guilty. The burden of proof rests upon the common-
wealth to prove by the evidence all the essentials of its case
beyond a reasonable doubt. You are entirely familiar, I take
it, with what is a reasonable doubt; it is not a mere fancied,
pretended or conjured up doubt, not some cavil which a man
may raise to relieve himself from an unpleasant duty, but that
state of mind after having considered all the evidence in the
case and reflected upon it, you cannot say that the evidence
raises an abiding conviction of the defendant’s guilt. It is
such a doubt as would make a man of ordinary prudence hesi-
tate before coming to a conclusion on a matter of consequence
to himself.

The defendant is presumed to be innocent until proven
guilty. In the discussion of the case so far we have discussed
the principles of the law, and we referred to the facts more
by way of illustration and not because one fact or another
is more or less prominent; the facts and testimony being re-
ferred to more by way of illustration of the issues and princi-
ples of law and you are not to take it that the court regarded
one part of this testimony as of more consequence than an-
other. The credibility of the witnesses and the weight to be
given to the different parts of the testimony is entirely for
the jury. This prosecution is for manslaughter, a form of
homicide, and a part of the charge of the commonwealth is
that by reason of the negligence alleged by the commonwealth
this child died. That is purely a question of fact, it is one
of the essential facts which the commonwealth must establish,
and it is to be proven as any other fact in the case. It is one
of those things which is incapable ordinarily of being proven
by a demonstration, and the same may be said of most facts
that are submitted for the consideration of the jury. The
commonwealth is not bound to prove this fact or any other
fact to an absolute certainty, but they must prove it and every
other essential fact in their case by that degree of proof which
satisfies your minds beyond a reasonable doubt. The com-
monwealth have never a right to ask for a conviction in any
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case unless the proof of all the essential facts which must
exist in order to convict are present and proven beyond a rea-
sonable doubt to the satisfaction of the jury. If you find from

Tthe evidence beyond a reasonable doubt that the defendant had
in his parental care an infant son, aged about five months,
which child was taken ill and which illness was known to the
defendant, and that the defendant became aware that the child
was seriously and dangerously sick, and you find that the
child’s health and physical condition required medical at-
tendance and the use of medicine, and you find that the father
was of sufficient ability and had the opportunity to procure
them, and you find that under the circumstances the child’s
condition was such that men of ordinary prudence at that
time and place would have procured medical attendance, med-
ical care and medicine, recognizing the necessity for such at-
tendance, care and medicine, and you find that the death of
this child resulted from the failure of the father to furnish
medical attendance and find these several facts beyond a rea-
sonable doubt, your verdict would be guilty. If the common-
wealth has not proven the essential facts beyond a reasonable
doubt, your verdict would be not guilty.

L Verdict of guilty.

From Oscar Mitchell, Esq., Clearfield, Pa.
Sone Day With @e 4 Suir For sPrLey /NG
TED, ATME Nptevp—ialSTEAD oF Sop,
Tumow THE RiSLZ Awﬂy.’- .Te.(df Is otleWErp,
Kolasky v. Delaware & Hudson Co.

Practice (C. P.)—Foreign corporation—Service of process
—Summons in trespass—Act of June 8, 1911, P. L. 710.

Where a foreign corporation has its principal place of business in
one county, process in trespass on a cause of action arising in such
county, but issuing from the common pleas of another county, cannot
be served upon the secretary of the commonwealth as agent of the
corporation under the act of June 8, 1911, P. L. 710.

Rule to quash service of writ. C. P. No. 2, Philadelphia Co.
Dec. T., 1914, No. 3374.

William A. Schnader and John Lewis Evans, for rule and
defendant.

Samuel G. Stern and John J. McDevitt, Jr., contra.

BARRATT, J., Dec. 9, 1915.—A summons in trespass issued
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out of this court against the defendant, a foreign corporation.
The writ was served upon the secretary of the commonwealth
by the sheriff of Dauphin county.

The defendant moves for a rule to quash the service, for the
reason that its principal place of business is in the county of
Lackawanna, and that the right of action did not arise in the
county of Philadelphia.

This raises an interesting question of practice. The rule at
common law was that process cannot be served out of the dis-
trict where the artificial body exists. Bailey v. Williamsport
& North Branch R. R. Co., 174 Pa. 114. And a number of
statutes have made certain modifications in this rule,

For a general review of legislation, see Jensen v. Phila.,
Morton and Swarthmore St. Ry. Co., 201 Pa. 603 (1902),
Dean, J.; Park Bros. . Oil City Boiler Works, 204 Pa. 453
(1903), Mitchell, J.; Bailey v. Williamsport & North Branch
R. R. Co., 174 Pa. 114 (1896, Dean, J.; Newbert v. Arm-
strong Water Co., 211 Pa. 582 (1905), Elkin, J.; acts of
March 22, 1817, § 1, 6 Sm. Laws, 438; June 13, 1836, § 42,
P. L. 568, March 21, 1842, § 8, P. L. 144; March 21, 1849,
§3, P. L. 216; April 8, 1851, §6 P. L. 353-354; April 21,
1858, § 1, P. L. 403; April 22, 1874, § 3, P. L. 108; June 8,
1893, § 1, P. L. 345; July 9, 1901, P. L. 614; March 19,
1903, § 1, P. L. 32, and June 8, 1911, § 2, P. L. 710.

Among the statutes is now the act of June 8, 1911, § 2,
P. L. 710, which provides, inter alia, as follows: “Every such
foreign corporation, before doing any business in this com-
monwealth, shall appoint, in writing, the secretary of the
commonwealth and his successor in office to be its true and
lawful attorney and authorized agent upon whom all lawful
processes in any action or proceeding against it may be served;
and service of process on the secretary of the commonwealth
shall be of the same legal force and validity as if served on it.
. . . Service of such process shall be made by the sheriff of
Dauphin county by leaving two copies of the process and a
fee of $2 in the hands or at the office of the secretary of the
commonwealth; and he shall make due return of his service
of said process to the court, magistrate or justice of the peace
having jurisdiction of the subject-matter in controversy in any
county of the commonwealth in which said corporation shall
have its principal place of business, or in such county in which
the right of action arose.”

These provisions of the act of 1911 confine the issue of the
writ to two counties, namely, that in which said corporation
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shall have its principal place of business and that in which
the right of action arose.

The defendant objects to the issuance of the writ out of the
Philadelphia court, for the reason that the principal place of
business of the defendant is in the county of Lackawanna and
by inference not in Philadelphia. The plaintiff admits this,
but contends that the right of action arose in Philadelphia.
He urges that a “cause of action” and a “right of action” are
not synonymous. The “cause of action” arose in Lackawanna
county, according to the statement of claim, by reason of the
fall of rock or stone while plaintiff was engaged in work pre-
paratory to installing machinery in defendant’s mine. The
plaintiff contends that this gives him a “right of action,” and
that the “right” exists throughout the state; that the action
for personal injuries is a transitory action and may be main-
tained in any county where the writ can be served.

The difficulty with this reasoning is that it is inconsistent
with the true meaning, as used in the statute, of the words,
“such county in which the right of action arose.” These words
refer to the county where the injury was caused.

The words “cause’” and “right” are not always synonymous,
but, nevertheless, they are frequently used interchangeably,
and an instance may be seen by turning to a case in the federal
court, Anglo-American Land, etc., Co. v. Lombard, 132 Fed.
Rep. 721, at page 750. In that case Van Devanter, J., said:
“The place where a cause of action arises is not determined
by inquiring where it may be enforced. The two things are
not the same. The right of action must arise, come into being,
before it can be enforced anywhere.”

The act of 1911 is a radical alteration from the common
law requirement of personal service. The alteration is to ex-
tend no further than the purpose intended, which is certainty
of service. This certainty does not exist where an issue of
fact exists as to whether an agency upon which service might
be made exists in Philadelphia. Under the law as it stood
when the act of 1911 was passed, were such an issue raised
by the defendant instead of, as here, by the plaintiff, it ought
properly to be raised by plea in abatement, and could not be
decided on motion to quash. “If the plea is determined in
favor of the defendant, either upon an issue of fact or law, the
judgment is that the writ or bill be quashed.” Gould’s Pl
ch. 5, § 159. “The judgment rendered upon a demurrer regu-
larly follows the nature of the pleading demurred to. Thus,
as we have before seen, the judgment on demurrer to a plea
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in abatement, if for the defendant, is that the writ be quashed;
and if for the plaintiff, that the defendant answer over.”
Gould’s P1., ch. 5, §§ 158-159. See remarks of Justice Mitchell
in Park Bros. & Co. v. Oil City Boiler Works, 204 Pa. 453, at
pages 457, 458.

The averment, however, is by the plaintiff in opposition to
the motion to quash, and is one that would necessarily go to
the jury were the writ sustained. Thus it is clear that the
plaintiff urges a reason not within the purpose of the statute,
which intended certainty of service.

It will be noticed, in passing, that the plea in abatement has
now been abolished. The practice act, 1915, which goes into
effect Jan. 1, 1916, P. L. 483, in § 3, provides: “Pleas in
abatement, pleas of the general issue, payment, payment with
leave, set-off, the bar of the statute of limitations and all other
pleas are abolished. Defences heretofore raised by these pleas
shall be made in the affidavit of defence.”

A brief review of the foregoing may be added, to wit: The
plaintiff can sue the defendant anywhere, the action being
transitory. He must, however, obtain service on the defend-
ant, otherwise he has no writ.

Service on the corporation can only be (1) At its principal
place of business or where the injury occurred. (2) On the
secretary of the commonwealth. The second service is con-
ventional—a legal substitute for the first.

Actual service could be made only in Lackawanna county,
where the injury occurred and where defendant’s principal
place of business is located.

A Philadelphia writ cannot be served in Lackawanna county,
for the issue of the writ is confined by the act of 1911 to the
county where the principal place of business is located or
where the injury happened. Hence, as the service at Har-
risburg on the secretary of the commonwealth is a mere sub-
stitute for the service in Lackawanna county, and service in
Lackawanna county could not be made of the Philadelphia
writ, the Harrisburg service was a substitute for nothing.
There was a writ serviceable in Lackawanna county, and there
the plaintiff will find his remedy, if entitled to one.

There is no dispute here that the principal office of the de-
fendant is in Lackawanna county, nor is there dispute that the
accident causing the injury happened in Lackawanna county.
The writ, therefore, issued in Philadelphia could not be served
on the secretary of the commonwealth, and the motion to quash
the service of the writ is granted and made absolute.
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Veterinary Regulation.

Animals—Practice of veterinary medicine—License to prac-
tice— Criminal prosecutions—Act of May 5, 1915, P. L. 248.

All the provisions of the act of May s, 1915, P. L. 248, apply alike
to the practice of veterinary medicine, veterinary surgery and veteri-
nary dentistry.

The act of 1915 is a complete and comprehensive regulation of the
entire subject-matter therein referred to, repealing all prior acts.

Any person, who was regularly engaged in the practice of castra-
tion of domestic animals at the time of the passage of the act of
lgli, is entitled to receive a license to continue such practice upon
making application to the state board of veterinary medical ex-
aminers, and paying the proper fee and conforming to its require-
ments.

Persons not heretofore engaged in such practice are subject to all
the provisions of the act of May s, 1915, P. L. 248.

The act of 1915 permits the board to appoint agents to carry on
prosecutions in the various counties.

Request of J. W. Sallade, secretary of Pennsylvania state
board of veterinary medical examiners, for opinion.

KunN, Deputy Attorney-General, Sept. 23, 1915.—This de-
partment is in receipt of your several inquiries relative to the
act of May 5, 1915, P. L. 248, regulating the practice of
veterinary medicine, etc.

In answer to your first inquiry, to wit, “How can the board
regulate veterinary dentistry?’ you are advised as follows:
The title of the act is, “An act regulating the practice of vet-
erinary medicine, including veterinary surgery and veterinary
dentistry, or any branch thereof,” etc. Section 2 of the act
provides, “The term ‘veterinary medicine’ includes veterinary
medicine, veterinary surgery, and veterinary dentistry or any
branch thereof. And § 4 provides, “ ‘Veterinarian’ includes a
veterinary physician or veterinary surgeon or veterinary
dentist.”

You will note that the regulation of the practice of veteri-
nary dentistry is specifically provided for by this act.

Section 26 of the act provides that the act shall go into
effect on Sept. 1, 1915, and § 11 of the act provides that there-
after “no person shall practice veterinary medicine or assume
to use the title of veterinarian or the title of doctor of veteri-
nary medicine, unless he shall” comply with the provisions
of the act as therein provided.

You are therefore advised that all the provisions of this
act of assembly apply alike to the practice of veterinary
medicine, veterinary surgery and veterinary dentistry.
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Relative to your second inquiry, you are advised as follows:
As already indicated, the act of assembly is one “regulating
the practice of veterinary medicine, including veterinary sur-
gery and veterinary dentistry, or any branch thereof.” It is
obvious that the practice of castration of animals is clearly a
branch of veterinary surgery. Moreover, the act of 1915
seems to be a complete and comprehensive regulation of the
entire subject-matter therein referred to, inasmuch as all the
previous acts of assembly relating to the same subject-matter
are therein repealed.

An examination of the repealed acts shows that the act of
May 29, 1891, P. L. 36, in § 1 thereof, amended § 4 of the
act of 1889, P. L. 28, as follows: “Provided, that nothing in
this act shall apply or be taken or construed to apply to per-
sons who practice castration of domestic animals and no other
form of veterinary medicine or surgery.”

The same exception was made by § 10 of the act of May
16, 1895, P. L. 79.

Inasmuch as these acts are repealed by the act of 1915 and
the latter act does not include the same exemption or excep-
tion, the act of 1915 applies to persons who practice castra-
tion of domestic animals.

However, § 12 of the act provides that “any persons who,
at the time of the passage of this act, shall be legally licensed
to practice veterinary medicine shall be entitled to a license to
continue such practice upon making application to the board
and pay proper fee and conform to its requirements.”

This provision, so far as it applies to persons who practiced
castration of domestic animals heretofore, must not be con-
strued literally. Inasmuch as such persons were specifically
exempted from the requirement to register under the prior
acts of assembly repealed, they had the legal right to engage
in such practice without formal registration of any kind at
the time of the passage of the act of 1915, and therefore any
person who was legally engaged in the practice of castration
of domestic animals at the time of the passage of the act of
1915, is entitled to receive a license to continue such practice
under the act upon making application to the board and pay-
ing proper fee and conforming to its requirements. As to
persons, however, not heretofore engaged in this practice, all
the provisions of the act of 1915 apply for the reasons above
set forth, and if it was not intended that this act should be so
comprehensive it must be remedied by future legislation.

Answering your third inquiry as to whether or not the act
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permits your board to appoint agents to carry on prosecutions
in the various counties of the state, your attention is called
to § 22 of the act, which provides that “the board or its legally
authorized agent, acting for the commonwealth of Pennsyl-
vania, shall be the prosecutor in all such cases.”

You are advised that under this section your board may ap-
point agents to carry on prosecutions under the act.

From Paul A. Kunkel, Esq., Harrisburg, Pa.

Detrow v. Detrow.
Divorce—Practice—Impotency—Libel—Evidence.

Where the complaint is impotency the libelant must not only show
that the respondent is “naturally impotent and incapable of procre-
ation,” but that he is incurably so, and the libel must state the in-
curability.

Libel in divorce. C. P. Franklin Co. April T., 1915, No.
168.

GiLLaN, P. ], Feb. 7, 1916.—The master recommends a
divorce. The grounds on which the application is made is
that “at the time of the said marriage the said Leonard H.
Detrow, her husband, was and still is naturally impotent and
incapable of procreation.” The respondent was personally
served; he was served with the notice of the time and place
of taking the testimony, and made acquainted with the alle-
gation of the libel, stating the libelant’s reasons in asking for
a divorce. He did not appear in person or by counsel. The
libelant was the only witness called. The master states very
properly that a divorce may be granted on the uncorroborated
evidence of the libelant. The authority which he cites, namely,
Flattery v. Flattery, 88 Pa. 27, fully sustains that position.
To this authority might be added, Baker v. Baker, 195 Pa.
407; English v. English, 19 Pa. Super. Ct. 586.

The testimony, however, must be convincing. We cannot
say that the testimony of the libelant in this case carries to our
mind the same conviction that it seems to carry to the mind
of the master. If the libelant herself was capable of copula-
tion she could have at least, without any humiliation, offered
proof of that, as was done in Christman v. Christman, 7 Pa.
C. C. 595.
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However that may be, the libelant has failed in one very es-
sential particular to make out her case. To entitle her to a
divorce for the reasons set forth in the libel she must not only
show that the respondent is “naturally impotent and incapable
of procreation,” but that he is incurably so, and the libel must
state the incurability. A. C. v. B. C, 10 W. N. C. 569;
Browne on divorce, page 185; Christman ¢. Christman, 7 Pa.
C. C. 595. The reasoning of Judge Ewing in A. C. v. B. C,,
10 W. N. C. 569, is to our mind so conclusive that, although
not an opinion of the court of last resort, we will accept it as
the law of this state until otherwise advised by an appellate
court.

Now, Feb. 7, 1916, divorce refused, the parties, however, to
have the right to apply within sixty days to have the decree
opened and libel amended.

From Irvin C. Elder, Esq., Chambersburg, Pa.

Cooper’s Estate.

Wills—Decedents’ estates—Income—Residue—Time of cal-
csdation of wnterest on residue—Duty of auditor.

A will provided, inter alia, “my will is after all of the foregoing
bequests have been complied with or arranged for properly, that my
executor sell or turn into cash or turn into said bequests the entire
balance of my estate, real, personal and mixed—shall be sold and the
interest thereof be paid to my beloved wife C. so long as she may
live.” Three questions were raised: (a) whether the widow was en-
titled to receive the whole of the income of the estate in the hands
of the executor; (b) whether the widow was entitled to receive in-
terest accruing from the residuary estate, after the same has been
definitely ascertained, from one year after the date of the death of
testator instead of from the date of his death; and (c) whether the
income accruing from the estate since the death of the testator should
be added to the corpus of the estate, and distributed. Held: (a)
that she is not so entitled; (b) that the widow is entitled to receive
the interest on the residue when that residue has been finally deter-
mined, from the time of the death of the testator; but (c) that there
should be no distribution of the income of the estate until after the
amount of the actual residue has been ascertained.

Exceptions to auditor’s report. O. C. Washington Co.
Aug. T., 1915, No. 62. Administrator’s accounts.

N. R. Criss, for widow.
Paul A. A. Core, for legatees.
H. D. Haomilton, for accountant.
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IrwiN, J., Feb. 3, 1916.—Exceptions were filed to the re-
port of the auditor by the widow, Carrie V. Cooper, and by
William H. Cooper, John Cooper and McDonald Savings and
Trust Company, guardian of Flossie Rayl and Fred Rayl,
minor children of Mary E. Rayl, deceased, collateral heirs of
Henry C. Cooper. These exceptions raise the following ques-
tions: First, whether the widow, Carrie V. Cooper, was en-
titled to receive the whole of the income of the estate now
in the Hands of the executor; second, that the auditor erred
in not finding as a matter of law that the widow was only
entitled to receive interest accruing from the residuary estate,
after the same has been definitely ascertained, from one year
after the date of the death of the testator and not from the
date of his death, and third, that the auditor erred in not
finding as a mattetr of law that the income accruing from
said estate since the ‘death of the testator should be added to
the corpus of the estate and distributed among those entitled
thereto, according to the tenor of the will.

By the third paragraph of the will the testator devised to
his wife, Carrie V. Cooper, the sum of $14,000, either in
mortgages or cash as she might elect to take, and by the fourth
paragraph of the will he devised to his nephew, William H.
Cooper, the sum of $7,000 in cash or the equivalent thereof
in mortgages, as he may elect. Then followed a number of
charitable bequests, which it is conceded must fall because of
the fact that H. C, Cooper died within thirty days of the date
of the will. Then follows the eighth paragraph, on the proper
construction of which the questions here raised depend. It
reads as follows:

“Then again my will is after all of the foregoing bequests
have been complied with or arranged for properly, that my
executor sell or turn into cash or turn into said bequests the
entire balance of my estate, real, personal and mixed—shall
be sold and the interest thereof be paid to my beloved wife
Carrie V. Cooper so long as she may live, and at her death
this said bequest shall be paid to Adrian College for use in
establishing an endowment fund for said college.”

This is inartificially drawn, but we do not think there is
any doubt as to what the testator meant. His plain mean-
ing was that after the foregoing bequests had been paid in
full the executors were to sell and convert into cash all of
the remainder of his estate, which had not already been con-
verted into cash, and that the interest on this residue was to be
paid to his wife for life and that at her death the corpus was



44.] COUNTY COURT REPORTS. 7
{Cooper’s Estate.]

to be paid to Adrian College. Some question has been raised
in the argument and in the briefs as to the meaning of the
words “or turn into said bequests.” We do not think that the
testator’s meaning here is doubtful. By the third and fourth
paragraphs of his will he provided that his wife and his
nephew, William H. Cooper, might receive their legacies
either in cash or mortgages, as they might elect. The lan-
guage of the eighth paragraph indicates that there was some
confusion in the mind of the testator when he wrote it, but
we think that when he used the words, “or turn into said be-
quests,” he had reference to the mortgages which might be
turned over by the executors in payment of those legacies.
If that was not what was in his mind then the words are mean-
ingless, and they can in no event affect the general scheme of
distribution which the testator had in his mind.

It is claimed on behalf of the widow that she is entitled to
receive the whole of the income of the estate now in the hands
of the executor, and that she is entitled to receive that income
now. This contention cannot be sustained in view of the plain
provision of the will. The testator nowhere provided that
she should have the income on the whole of his estate, for any
length of time. What he did provide was that after the lega-
cies had been paid and the remainder of the estate had been
converted into cash that she was then to have the interest on
that residue for life. While the widow and the nephew were
given the right to select mortgages to the amount of their
legacies, the interest bearing assets of the estate were not
specifically devised to any one, and hence the income derived
from the estate since the death of H. C. Cooper is a part
of his estate, and if it became necessary to use that in-
come in payment of the legacies it would have to be so ap-
plied.

The auditor reports that it was the general belief of the
attorneys, and all parties in interest, that the remaining securi-
ties which had not yet been converted into cash were ample
to pay the remainder of the legacies that would not be paid
out of the principal of the estate embraced in this account.
While that may be true, it cannot be judicially determined
until the executor has filed another account, and consequently
it cannot be judicially determined at this time that there will
ever be any residue on final settlement of the estate. Until
it has been judicially determined that there is a residue of the
estate, the widow can have no claim to any interest thereon.
Hence it follows that the auditor would have erred had he
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awarded the income now in the hands of the executor to the
widow. We might well stop here, but the claim of the widow
has been pressed with so much zeal that it may not be out of
place to consider it further.

The auditor has very ably discussed the authorities relied
upon by counsel for the widow, and it would serve no good
purpose to review them again in this opinion. They do estab-
lish the general principle that where a legacy consists of the
income of a residue of an estate, unless there is something in
the will to the contrary, the legatee is entitled to receive the
income of that residue from the date of the testator’s death,
but there were no authorities cited by counsel for the widow,
which sustained the position that a legatee, whose legacy con-
sists of the income of the residue of an estate, is entitled to
the income upon the whole estate which accrues during the
period of administration. In Schouler on Wills, Executors
and Administrators, Vol. 2, § 1479, the author says:

“Doubts may arise, however, in case of a legacy by way of
annuity; for the testator might have intended it to com-
mence from the end of the first year, instead of what is more
rational, from the date of his own death. There has been
great fluctuation of opinion in the English equity courts,
moreover, concerning the effect of a bequest of use, income,
or the interest in property, to a person for life, and then the
principal over to others; but it is finally well established, that
the beneficiary for life shall be entitled to the income in one
shape or another from the death of the testator; and this,
notwithstanding the life income is to be derived from a residu-
ary fund which might not be ascertainable until two years or
more had elapsed from the executor’s appointment, and more-
over, might have to be transferred by the executor himself
to trustees designated in the will.”

In Sargent v. Sargent, 103 Massachusetts, 297, the prin-
ciple is laid down as follows: “In case of a bequest of a
residue in trust to be sold as soon as may be and invested in a
particular kind of security, and the income paid to one per-
son for life, and then the principal to others, without any
direction that such investment shall include intervening income
by way of accumulation, it is now, after much variety and
conflict of opinion, well settled in England, that the tenant
for life is entitled to income from the death of the testator;
that the conversion from one form of security to another, if
not made sooner, is to be taken as if made at the end of one
year from the testator’s death; and that the tenant for life is.
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to receive the income computed accordingly from that time,
and the income of the actual investment for the first year, if
in public funds, or such other securities as a trustee might law-
fully invest in. . . . In this court, the general rule is estab-
lished, that the tenant for life is entitled to the income of a
residue given in trust, from the time of the testator’s death;
because any other rule would take away the income from the
tenant for life, and apply it to the increase of the capital for
the benefit of the remainder-man.”

In Lovering v. Minot and others, 9 Cushing 151, every
question which is raised in the case at bar was passed upon.
In that case the decedent, after making provision for a num-
ber of his children by bequests in trust, of which they were
to receive the income provided as follows: “I give to said
Minot and Wells, all the residue and remainder in trust to in-
vest and pay over and distribute the net income to and among
my five children, one fifth to each during their respective
lives.” The question raised was as to the income which they
were entitled to receive, and Shaw, C. J., in disposing of the
question said:

“Under this will, the court are of opinion that the plaintiff
is entitled to one-fifth part of all the income which accrued
upon the residuum of the fund, from the time of the decease
of the testator.

““In the case as it exists upon the facts, it appears that there
was an abundance of personal property to meet the debts and
pecuniary legacies, and from the trust funds, to raise annui-
ties or incomes in the nature of annuities; and the cestui que
trusts, to whom the income of the residue is given, are en-
titled to the whole of that income from the decease of the
testator.

“And, although it could not be immediately paid, because
the executors could not know how much would be wanted, and
what the residue would be, yet the accounts when afterwards
made up, would show what part of the income accrued from
capital, and what part from income accumulated, and then the
income due to each would be ascertained.

“We think, therefore, that, when the funds were transferred
from the executors to the trustees, the assets showing what
was received from income and what from capital, it was the
duty of the trustees to distribute that part of it which was
composed of interest, and retain the amount of capital as it
existed at the decease of the testator, as the capital sum, con-
stituting the residue, to be invested and held under the trust.
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“There has been some conflict of authorities on this subject.
Some of the earlier cases seem opposed to this view, and tend
to show, as a general rule, that interest upon a residue shall
not commence till the expiration of the year. But the later
cases have settled it the other way, as we think, quite de-
cisively.”

This case settles very clearly that where a legatee is given
the income of a residuary fund no interest is payable until the
amount of that residuary fund has been ascertained. The au-
thorities already cited also show that the widow is entitled to
receive the interest on the residue when that residue has been
finally determined, from the time of the death of the testator,
and not from one year after his death.

The learned auditor, in his report, made this finding: “The
auditor is of opinion from his study of the will and examina-
tion of the authorities, that the widow is entitled only to so
much of the income represented in the account as can be said
to have accrued since testator’s death on the actual or clear
residue, as the same shall be finally ascertained.” We do not
now express any opinion as to the correctness of this ruling,
for the reason that it is not essential to do so in order to dis-
pose of the questions at issue, and we think that the question
as to how much of the accumulated income the widow is en-
titled to receive, or whether she is entitled to receive it all,
can better be determined on final settlement of the estate when
the actual residue has been ascertained. We are only inter-
ested in what the auditor did and not in the reasons assigned
therefor. We do not wish to be understood as dissenting
from the position of the auditor, but simply that we do not
now decide that point. The question before the court is
whether the auditor was right in not distributing any of the
income of the estate and permitting it to remain in the hands
of the executor until the amount of the actual residue should
be ascertained. We think the auditor was clearly right in
this, and that his decision in so doing is fully sustained by the
authorities. It follows, therefore, that the exceptions must
be dismissed.

And now, Feb. 3, 1916, this cause came on to be heard, and
was argued by counsel, whereupon, after due consideration
thereof, it is ordered, adjudged and decreed that the excep-
tions to the report of the auditor be dismissed and the report
is now confirmed absolutely.

From R. W. Parkinson, Jr,, Esq,, Washington, Pa.
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Kunselman v. Kunselman.

Deeds—Parent and child—Maintenance—Cancellation of
deed.

Where a father conveys a farm to his only child, a son, in consid-
eration of the support and maintenance of the grantor and his wife
by the son, and the deed contains covenants to be performed by both
parties, and the father remains in continuous possession of the home-
stead on the farm for a number of years, while the son for a time
lives in a separate. house on the farm and cultivates the farm, but
finally withdraws owing to his father’s actions, and it appears that
both parties have not performed their covenants contained in the
deed, the court will not decree a reconveyance by the son, although
it will hold that the father may retain possession of the land during
the period of his natural life; nor in such a case will the court com-
pel the son to account to the father.

Bill in equity for an accounting and cancellation of a deed.
C. P. Schuylkill Co. May T., 1915, No. 2.

J. O. Ulrich, E. W. Doyle and W. F. Sheperds, for plaintiff.

E. W. Bechtel, J. F. Mahoney and Burke & Burke, for de-
fendant. .

Kocs, J., Jan. 3, 1916.—The plaintiff is the defendant’s
father, is over sixty years old, and is a widower. The de-
fendant is now his only child. In 1895, the plaintiff and La-
vina Kunselman, his wife, by deed, conveyed a certain farm
to the said son, and at the same time the father and son made
an agreement in writing, in which the son stipulated to “sup-
port, maintain and provide for his said father, Decatur Kun-
selman, and his mother, the said Lavina Kunselman, and their
daughter, his sister, Emma Jane Kunselman, for and during
their natural life or the lives or life of the survivors or sur-
vivor,” etc. This bill is now filed for the purpose of com-
pelling a reconveyance of the property, as well as to compel
the defendant to account for and to pay to the plaintiff, cer-
tain sums of money, because the plaintiff claims failure on
defendant’s part to perform his written contract. The con-
sideration for the deed was “one dollar and fulfilment of the
agreement.”

From the pleadings and the evidence I find the follow-

ing:

FACTS.
1. That Decatur Kunselman, the plaintiff, is a resident and
citizen of upper Mahantongo township, in this county.
YOL. XLIV.—8.
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2. That Wilson E. Kunselman, the defendant, was a resi-
dent and citizen of said township at the time this bill was
filed, but has since then changed his residence.

3. That on the fourth day of June, in the year 18gs, the
plaintiff and his wife, by a deed recorded in this county in
Deed Book No. 245, page 638, conveyed to the defendant
sixty-two acres and thirty-four perches of farm land (which
is described in the bill of complaint), situate in said township,
in consideration of $1 and the fulfilment by the defendant of
the terms of a certain written agreement entered into between
the plaintiff and defendant, contemporaneously with the exe-
cution and delivery of said deed.

4. That in said written agreement it is, inter alia, thus set
forth and provided :

“(a) Now it is hereby stated and declared that the full
and complete performance and discharge of the terms, stipula-
tions and articles hereinafter mentioned, constitute the con-
sideration of the conveyance of said messuage, tenement and
tract of land.

“(b) The said Wilson E. Kunselman for himself, his heirs,
executors, administrators and assigns does hereby covenant,
promise and agree to support, maintain and provide for his
said father, Decatur Kunselman, and his mother, the said La-
vina Kunselman and their daughter, his sister, Emma Jane
Kunselman, for and during their natural life and the lives or
life of the survivors or survivor of life and live in comfort:
to provide and pay for all necessary medical attendance and
medicine in case of their sickness or the sickness of either of
them and to pay the necessary funeral expenses in case of the
death of either or all of them, and to furnish them all with
necessary and comfortable clothing as well as food and housing
and lodging.

“(c) In case the said Wilson E. Kunselman, his heirs, ex-
ecutors, administrators and assigns shall at any time fail or
refuse to perform and fulfill all and every one of the above
stated covenants, stipulations and promises to the satisfaction

_of the above named Decatur Kunselman then the said Decatur
Kunselman shall have the right to repossess and reoccupy the
said messuage, tenement and tract of land and hold the same
during his natural life, the same right to repossess and reoc-
cupy to remain in the survivors or survivor of the said Decatur
Kunselman, Lavina Kunselman and Emma Jane Kunsel-
man.”

5. When the said deed and agreement were made and ex-
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ecuted the plaintiff lived in the homestead on said land, and
the defendant lived three or four miles away. The father
built an additional house on the land for the son and his fam-
ily, and the son moved into the new house about October,
1896, and the father and his family continued to live in the
old homestead. Mrs. Kunselman died in 1912 and Miss Kun-
selman died in 1913. The plaintiff still occupies the home-
stead.

6. The defendant continued to reside in the new house
from 1896 to 1908, when he moved on to an adjoining farm
which he had purchased in the meantime. He then quit farm-
ing the old homestead farm, but in 1910, 1911 and 1912
farmed it again. So that he, in fact, farmed the homestead
farm between thirteen and fourteen years, after he got the title
to it on June 4, in 1895. He finally quit farming the place in
1912,

7- Disagreements arose between father and son during the
years that the son farmed the land, and it is evident that the
son quit the farm on that account.

8. After the defendant moved on to the farm in question,
the plaintiff suggested that they farm the place together as
partners. He practically ignored certain provisions of his
written agreement with the son, and ever after that he re-
ceived half the net profits of the farm until the son finally left
in 1912. He kept chickens, had a garden, and used from the
farm for his family such produce as it furnished. When the
son sold farm products he divided the net cash equally with
his father. The mother received a dower interest of $120.59
yearly, from the owner of land which belonged to a former
husband, and she used that money for herself and her
daughter. The father’s net cash income from the farm was
perhaps $300 per annum.

9. The plaintiff paid the undertaker, for the funeral ex-
penses of his wife and daughter, $130. It is not clearly
shown that a specific demand was made on the son for those
expenses before the father paid them, but the son said on the
stand, when sworn as a witness in this case, that he would
pay said expenses when this case is settled. There is no cer-
tain evidence of any amount of expense incurred or paid for
medicine or medical attendance for the father, mother or sis-
ter, nor was there any evidence in this case of the cost of neces-
sary clothing and food for the three persons in the father’s
family.

10. I find no evidence of fraud practiced by the defendant
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on his parents, to induce the conveyance of said homestead
farm to him in 1895.

11. The evidence in the case is not sufficient to show that
the plaintiff hitherto demanded a reconveyance of the prop-
erty, or an accounting from the defendant. It does show,
however, that the plaintiff brought an action in assumpsit,
against the defendant, to No. 247, of January Term, 1913,
based upon alleged breaches of the terms of the aforesaid
written agreement, and based also upon breaches of an al-
leged verbal agreement in regard to plaintiff and his wife help-
ing to operate the farm on shares, and claiming for said
breaches the sum of $6,000.

12. Since 1912, the plaintiff has had sole and exclusive pos-
session of said farm, without hindrance from the defendant.
The plaintiff has living with him a grandson.

13. I find that both parties to the written agreement ignored
its terms. They made a different arrangement between them-
selves, under which neither of the parents nor the sister of the
defendant seemed to be in want for support, maintenance, pro-
visions, necessary medical attendance, comfortable clothing,
food, housing and lodging, as provided for in the written
agreement; but the defendant failed to pay the funeral ex-
penses of his mother and sister, and has failed entirely for at
least the last three years to concern himself about his
father’s welfare, or to operate the farm in any manner what-
ever, or to perform the terms of his agreements with his
father.

14. The evidence in the case is far from sufficient to enable
the chancellor to state an account between the parties to this
case, so far as accounting from one to the other might arise
out of a contract between them to operate the farm on shares.

DISCUSSION.

From the foregoing finding of facts, it does not appear to
me to be necessary to discuss the principles of law that must
control this case, and I therefore proceed, without further
comment, to draw from the facts the following:

CONCLUSIONS OF LAW,

1. The plaintiff is entitled to receive from the defendant the
sum of $130 for the funeral expenses of Mrs. Kunselman and
Miss Kunselman; but the remedy for its recovery lies not in
equity, and an action at law is already pending.
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2. The plaintiff has failed to show any other definite sum
that he is entitled to receive from the defendant.

3. The plaintiff is entitled to repossess, reoccupy, remain
on and hold the said tract of land during the period of his
natural life, to the exclusion of defendant, and without his let
or hindrance.

4. The plaintiff is not entitled to a decree requiring the de-
fendant to reconvey the premises to the plaintiff.

5. The evidence in the case does not warrant a decree, as
prayed for, to order the defendant to account to the plaintiff
for the sum of $180 for each of the three members of the
plaintiff’s family, for each year, beginning with 1895.

6. The evidence in the case does not warrant a decree, as
prayed for, to order the defendant to account to the plaintiff
for a specific sum for the necessary medical attendance and
medicines for the said Lavina Kunselman and the said Emma
Jane Kunselman. In fact, a remedy exists at law, if anything
be due.

7. That the bill shall be dismissed and that the costs shall
be equally divided between the two parties.

And now, Jan. 3, 1916, upon the filing of these findings and
the answers to the requests of the respective parties for find-
ings of fact and conclusions of law, the prothonotary will en-
ter a decree nisi, and give notice to the respective parties, in
accordance with the equity rules.

Water Company Pipes.

Road law—Relocation of water pipes—Power of state high~
way department.

The state highway commissioner has the right to require a water
company to remove its pipes from under the improved portion of a
road and relocate them under the unimproved portion in such man-
ner and condition as not to injure the road, and the expense of such
relocation must be borne by the water company.

Request of R. J. Cunningham, state highway commissioner,
for opinion.

KELLER, First Deputy Attorney-General, Sept. 23, 1915.—
I have your favor of the eighth instant requesting an opinion
as to your right to require a water company to remove its
pipes from under the improved portion of a state-aid highway
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and relocate them in such portion of the highway as is not
improved.

I note that the pipes now laid by the company are old and
constructed of wood; that they leak and are subject to con-
stant repair, which causes decomposition of the limestone placed
on the road.

A similar question was presented to Attorney-General Bell
by your predecessor in office, E. M. Bigelow, who requested
advice as to whether the state, through the state highway
department, has the power to compel the relocation or re-
moval of water pipes, gas pipes or other structures in the sur-
face or subsoil of any of the state highways where the pres-
ent location of such structures, by reason of the change of
grade or realignment of any of said highways, or other
changed conditions, interferes with the safe or convenient con-
struction or improvement of said highway, in accordance with
the plans and specifications prepared by the state highway de-
partment under and pursuant to the provisions of the act of
May 31, 1911, P. L. 468. He was advised that your depart-
ment has the power to compel the relocation of water pipes,
etc., in state highways when required for the proper construc-
tion of the road.

In his opinion the attorney-general said: “It results, from
what has been said, that any franchise or privilege granted to
lay gas pipes, water pipes, or other structures in the surface
or subsoil of any of the state’s highways, was at the time of
the grant, is now and at all times will be subject to the state’s
exercise of her police power. This police power is a con-
tinuing power, hence the grantees of such franchises have no
vested rights or continuous easement in respect to the loca-
tion or use of such structures, but such easements are sub-
ject always to the superior right of the state to require a
change in the location or in the mode and manner of the en-
joyment of the easement or privilege, at any time as changed
circumstances or conditions may make necessary or proper
in the interest of the public safety, convenience or general
welfare.” Citing decisions of the Supreme Court of Penn-
sylvania and of the United States, in support of such state-
ment. Attorney-General's Report, 1911-12, page 228 (High-
way Occupancy, 40 Pa. C. C. 562).

And, as pointed out in the opinion, the company can re-
cover no compensation for the expenses incurred or injuries
sustained in and about such relocation.

The same principles have been recognized in the recent
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cases of Keystone Tel. Co. v. Phila. & Reading R. R. Co., 56
Pa. Super. Ct. 384, and Grand Trunk Western R. R. Co. v.
South Bend, 227 U. S. 554. :

By the act of May 31, 1911, P. L. 468, §§ 21-36, inclusive,
provision is made for the construction, maintenance and re-
pair of state-aid highways. In § 22 of said act it is provided:
“Such roads to be at all times under the authority and super-
vision of the state highway department.”

I am, therefore, of opinion that the ruling of Attorney-
General Bell with reference to state highways, is also applica-
ble to state-aid highways and that upon proper occasion you
have the right to require a water company to remove its pipes
from under the improved portion of the road and relocate
them under the unimproved portion in such manner and con-
dition as not to injure the road, and that the expense of such
relocation must be borne by the water company.

From Paul A. Kunkel, Esq., Harrisburg, Pa.

Scranton City v. Scranton Hosiery Mills.

Practice (C. P,)—Sci. fa. sur municipal lien—Service—Acts
of June 4, 1901, P. L. 364; May 6, 1909, P. L. 452, and June
20, 1911, P. L. T0o76—Interpretation of statutes.

A scire facias to revive a municipal lien must be served as required
by law in order to continue a lien. Service must conform to the re-
i;)m{‘ements of the acts of June 4, 1901, P. L. 364 and May 6, 1909,

. L. 452.

The act of June 20, 1911, P. L. 1076, did not change the reqi:ire-
ments as to service as established in the above recited two acts.

A statute derogatory of the common law and private right will not
be interpreted in such a way as to extend its effect beyond what is
expressed.

Motion to quash alias sci. fa. C. P. Lackawanna Co. Jan.
T., 1915, No. 526.

J. G. Sanderson, for the motion.
D. J. Davis, city solicitor, contra.

Newcoms, J., Nov. 8, 1915.—The writ is an alias sci. fa.
sur municipal claim issued Aug. 24, 1915, following an order
setting aside the sheriff’s return of service on the original. As
in that instance the present motion is on behalf of the present
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owner of the property who was added by the sheriff as a party
defendant. The facts are very simple.

Jan. 3, 1910, the claim was filed to secure a sewer assess-
ment. Dec. 15, 1914, sci. fa. was issued but it proved abor-
tive—as above noted—for want of service as required by act
of June 4, 1901, P. L. 364, as amended by that of May 6,
1909, P. L. 452, § 18. See 16 Lackawanna Jurist 191. It
was not disputed that by the act of 1901 the life of the lien
is limited to five years, so that if there were nothing else in
the case it would now be wholly lost. Scranton City v. Genet,
232 Pa. 272. The question is whether its duration was in-
definitely extended by operation of the amendment of June
20, 1911, P. L. 1076; and that, under the facts of this case,
is one of interpretation of the provisions that the claim “if
filed within the period aforesaid, shall remain a lien upon
said properties until fully paid and satisfied: provided, how-
ever, that . . . a writ of sci. fa., in the form herein provided,
be issued to revive the same within each period of five years
following . . . (b) the date on which a sci. fa. was issued
thereon,” etc.

Thus the proposition, of which the city takes the affirma-
tive, is that the mere timely exit of the writ at intervals not
exceeding five years is enough to keep the lien of the claim
alive, regardless of any service, good or bad, or what becomes
of the antecedent writ.

This is contrary to all analogy, and rather repugnant to
one’s sense of elementary conception of the function of such
process. That is not all: it is against distinct authority on
the subject as the law had been theretofore declared upon
grounds so inherent in the nature of the proceeding that it is
believed nothing short of the most unequivocal legislation can
serve to change it. Phila. 2. Cooper, 212 Pa. 306.

It cannot be overlooked that the basis of the proceeding
must be found in the act of 19o1. That provides a complete-
system not only for the creation of municipal liens, but also
for the procedure thereon to final enforcement. Inter alia it

“made a marked change in and about the service of the sci. fa.
In effect it abolished the return of nihil habet and provided
for service in some form in every possible contingency so
that for want of an answer within fifteen days as called for
by the mandate of the writ the claim could be put in judg-
ment. Evidently it was farthest from the legislative purpose
to leave the procedure exposed to unnecessary delay. The
writ was not made to conform to any term or return day.
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It goes out without limitation on that score; and while de-
fendant is required to take defence within fifteen days, the
sheriff is required to serve it at the earliest possible date, in
no event to exceed three months, if need be, subject to plain-
tiff’s right to compel him to return it at any time short of that.

On their face, all and singular, these provisions are man-
datory and there is nothing either in the subject-matter or
the context to suggest an inference or construction to the
contrary. They are found in §§ 17 and 18, which are left un-
touched by the act of 1911. In terms the amendment is re-
stricted to §§ 10and 32, and concededly the latter has noth-
ing to do with the present question. It is not claimed that the
procedure on the sci. fa. is modified; nor that there is any
suggestion of dispensing with the necessity of service if the
claim is to be put in judgment. The argument does assume,
however, that so far as the preservation of the lien is con-
cerned, service of the writ is unnecessary, because it is not
expressly mentioned in the terms of that clause of the proviso
upon which the city relies. In other words, that the alias
having issued “within the period of five years following . . .
the date on which” its predecessor was issued, the condition
prescribed by the act of 1911 for the continuity of the lien is
satisfied, notwithstanding the void service of the earlier writ.

But bearing in mind that the case has to do with a purely
statutory proceeding in derogation of the common law and
of private right, an interpretation resting upon doubtful and
uncertain intendment would not be favored. And the theory
of the city seems to be open to that objection in view of an-
other equally obvious and more consistent meaning entirely
free from prejudice to either party.

It could, and not infrequently does, happen that either be-

cause of protracted litigation or of unforeseen difficulties five
years will elapse before final judgment; and to prevent the
loss of the claim in such case this provision is entirely apt
and proper, always taking it for granted, however, that the
law will have been complied with regarding the service, and
thus leaving the writ, together with the underlying claim, to
its fate as in other cases if the law be disregarded and service
omitted.

That the return of service on the original was Zztally de-
fective, is not questioned. If that doesn’t nullify the writ for
all purposes, it becomes a more or less idle formality to have
any service whatever, and, as above noted, the logical outcome
would be that the lien would be kept alive indefinitely by merely




90 PENNSYLVANIA (Vo
[Seranton City v. Scranton Hosiery Mills.]

suing out the writ, leaving service to be had only at the city’s
option.

pI cannot assent to a theory that would thus enlarge the
scope of the amendment and make it operate to amend in im-
portant particulars those sections of the principal act to which
it doesn’t pretend to refer. The more rational view is that in
providing for keeping the lien alive by operation of an alias
within five years after “a sci. fa. was issued,” an effective
sci. fa. was intended; that is to say, one which had been
served as required by law. That being so it would follow that
there is nothing in the amendment to take the case out of the
ruling of Phila. . Cooper, supra; and the rule to show cause
is therefore made absolute and the alias writ is quashed.

From William Jenkins Wilcox, Esq., Scranton, Pa.

Reimel’s Estate.
Will—Partial ntestacy—Precatory words.

Where testator gave an absolute estate in one clause of a will to
his wife, and in another clause said: “And if it can be so arranged.
The one third interest of which my wife is entitled shall be placed in
a bank at interest for her use and benefit. Instead of retaining dower
rights in my real estate”; the latter words are merely precatory, and
will not defeat the estate previously granted.

Exceptions to auditor’s report. O. C. Northampton Co.

Smith, Paff & Loub and William P. Bray, for the exceptants,
H. M. Hagerman, for the widow.

Stewart, P. J.,, Nov. 1, 1915.—Exceptions were filed to
the report of the auditor in this estate. After carefully read-
ing his report and reviewing the positions taken for the ex-
ceptants and examining the authorities cited, we do not deem
it necessary to discuss this case at length; for the auditor’s
conclusions are correct. In the first clause of the will the testa-
tor appoints his executors, and directs the payment of all
debts, funeral expenses and legacies. The second clause of the
will is as follows: “Second, after the payment of my said
debts and funeral expenses, I give to my wife Anna Marie, the
house and lot now occupied by her and myself, together with
such furniture and household goods as she may desire in ad-
dition to one third interest in my estate.”

The fifth clause is as follows: “Fifth. All property is to be
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sold and the estate settled in two years from the date of my
death. And if it can be so arranged. The one third interest
of which my wife is entitled shall be placed in a bank at in-
terest for her use and benefit. Instead of retaining dower
rights in my real estate.” It is contended that the fifth clause
reduces the one third interest given to the wife absolutely, to
a life estate. It will be perceived by that same clause, all his
property is to be sold and the estate is to be settled in two
years from the date of his death. If the exceptants’ position
were correct, where would the one third interest go after the
death of the widow? There is no direction as to where the
principal of that third should go after her death. Such a con-
struction would result in a partial intestacy. The plainest
thing about this will is that he intended to dispose of his whole
estate, and he limited the time for its settlement to two years.
No construction should be followed which would produce an
intestacy, if it can be avoided.

In Caslow v. Strausbaugh, 233 Pa. 69, it was held: “Where
a testator gives to his wife ‘all real estate and all personal
property of whatever kind and nature they may be, to have and
to hold or sell and convey the same at her own will and ac-
cord, and to pass title for the same and have the use of the
proceeds thereof during her natural life, without a gift to
any other person, and without any disposition of the re-
mainder, the will vests in the wife an absolute fee in the testa-
tor’s real estate.” By the second clause he gave his wife the
house and lot and the furniture and in addition, the third in-
terest in his estate. The children were to share alike, the
grandchildren taking their deceased parents’ shares. The
words of the fifth clause are clearly precatory in character.
Heck’s Est., 170 Pa. 232, is relied on by the learned auditor.

Perhaps a better discussion of the matter is contained in the
late case of Miller v. Stubbs, 244 Pa. 482. The syllabus is
as follows: “After an absolute bequest or devise has been
made, no precatory words of the testator to his legatee or dev-
isee can defeat the estate previously granted, nor can a
clearly expressed purpose of a testator be overborne by modi-
fying directions that are ambiguous and equivocal.” Mr. Jus-
tice Brown goes over all the cases in that opinion, and he
shows conclusively that in a case where there is an absolute
gift, such as we have here, it cannot be destroyed by the am-
biguous directions of the fifth clause. The first exception re-
lates to the auditor’s compensation. No testimony was taken
as to the number of days on which the auditor was neces-
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sarily engaged in this matter. We follow Knecht’s Est., 14
North Co. 407, and dismiss this exception. The second, third
and fourth exceptions refer to the main question involved.

The fifth exception is as follows “Exception is taken to
failure of allowance of deduction on legacy of note of
$512.73.” We assume that this refers to some claim of the
executors against one of the legatees. The only reference that
we can find to these figures, $512.73, is on the debit side of
the account, where the executors charge themselves with
“principal and interest on note of Jos. E. and J. E. Miller.”
Any assignment of claim can be adjusted between the execu-
tors and the parties without correcting this report.

And now, Nov. 1, 1915, all the exceptions to the auditor’s
report are dismissed, and the same is confirmed absolutely, and
distribution is directed to be made accordingly.

From H. D. Maxwell, Esq., Easton, Pa.

Houck ». Beaver Valley Coal Co.

W aters—Diversion of waters from stream—Mines and min-
ing—Coal mining—Mill property.

Where a coal mining company puts back more water into a stream
from its mines than it diverts for steam and other purposes it cannot
be held liable for damages to a lower riparian owner for alleged in-
juries to a mill property.

Rule for new trial. C. P. Columbia Co. Sept. T., 1913,
No. 267.

W. H. Rhawn and J. O. Moon, for plaintiff.
C. Clyde Yetter and M. M. Burke, for defendant.

Evans, J., Jan. 3, 1916.—The plaintiff at the time of bring-
ing this suit and for a number of years prior thereto owned
a mill property in Scotch valley, in Main township, this
county. The mill and the land appurtenant thereto, three and
a half acres, is located along Scotch run, which flows through
said valley. The mill is equipped for the grinding of flour
and feed and the cutting and sawing of lumber and shingles
and the making of cider; generally, the mill was driven by
water power, the power coming from Scotch run.

On the trial the plaintiff claimed that since September,
1912, the defendant, without right or authority of law, had
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taken and diverted part of the water flowing in Scotch run,
and used the same for steam purposes at its coal mining oper-
ations on McCauley mountain, thereby depriving him of the
use of the water for power at his mill, and as a consequence
his mill property was permanently injured and damaged to
the extent of more than half its market value.

On the other hand the defendant, while conceding and ad-
mitting that since 1911 it had taken and diverted some water
from Scotch run, five or six miles above plaintiff’s mill, and
had used the same for steam purposes at its McCauley moun-
tain coal mining operation, claimed, that it had not injured or
permanently damaged his mill property or water power, be-
cause it caused a great deal more water, many times more
water, to flow into Scotch run than it pumped out of Scotch
run during the time in question; that the large volume of
water which it caused to flow into Scotch run, because of its
coal mining operation, would never have found its way into
Scotch run except for said coal mining operation.

The main question therefore involved in the case was,
whether or not the defendant caused more water to flow into
Scotch run than it pumped out of Scotch run, during the time
in question. This question was fairly submitted to the jury.
In the charge we said:

“Does the defendant company cause more gallons of water
to flow into Scotch run, because of its coal mining operations,
per day, than it pumps out or diverts from Scotch run per day?
As we view the matter, that is the main question in this case.

“If the defendant company, because of its coal mining oper-
ation, increases the flow of the water in Scotch run above
the plaintiff’s mill property, rather than decreases the flow,
the plaintiff would not be entitled to recover, because his mill
property would not have been injured; and if you find this
question, that is, that the defendant causes more water to flow
into Scotch run than it diverts therefrom, you would be war-
ranted in returning a verdict in favor of the defendant. In
fact, we say to you frankly, it would be your duty to return
a verdict in favor of the defendant if you find that fact to be
true, viz.: that the defendant company causes more water to
flow into Scotch run, because of its coal mining operation
than it diverts therefrom. But, on the other hand, if you
should find as a fact that the defendant company diverts or
pumps more water out of Scotch run than it causes to flow
into Scotch run, and that as a consequence the plaintiff’s mill
property has been injured and damaged by cutting off part of
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his water power, he would be entitled to recover. Has the
defendant company, on the whole, because of its coal mmmg
operation, decreased the flow of water in Scotch run, or has it
increased the flow of the water in Scotch run because of its
coal mining operation?

“The theory or claim of the plaintiff is, that the defendant
diverts or pumps out of Scotch run approximately sixty thou-
sand gallons of water per day. That is, when the operation
works, and the theory or claim of the defendant is, that it
causes to flow into Scotch run a very much greater quantity
of water every day in the year than it pumps or diverts there-
from on the working days of the operation, and as a conse-
quence the plaintiff’s water power is enhanced in value rather
than decreased in value.”

The jury, at the request of both plaintiff and defendant,
and before the testimony was heard in court, viewed the prem-
ises in charge of the sheriff, accompanied by showers. They
examined plaintiff’s mill property and observed the stream and
water flowing therein above the mill, defendant’s dam and in-
take pipe, pumping station, and coal mining operation at
McCauley mountain, and the stream of water the defendant
caused to be discharged and flow into Scotch run from the
mine workings.

The jury failed to credit the plaintiff’s theory that his mill
property had been permanently injured and damaged. They
returned a verdict of $1 for the plaintiff, either as nominal
damages, or the jury did not want to impose the costs on the
plaintiff.

Plaintiff’s counsel have filed the following reasons for the
granting of a new trial:

1. The verdict is against the evidence.

2. The verdict is against the law.

3. The court erred in charging the jury, that if the defend-
ant company, put back more water, from its mines and works,
than it took out of Scotch run, the plaintiff was not entitled
to recover.

4. The court erred in charging the jury that the measure of
damages was the rule before and after.

5. The court erred in charging the jury as to the rights of
the defendant as a non-npanan owner.

6. The court erred in sustaining the objection to the com-
petency of Jeremiah Cherington and other witnesses called
by the plaintiff to prove value before and after.

It appears from a careful reading of the plaintiff’s amended
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statement that damages are claimed for a permanent injury.
The averment is “the defendant wrongfully, injuriously and
unlawfully located permanent pumping station, or maintained
and operated said pumping station, lines of pipe, tanks, and
other receptacles for the storage of water, and other works
upon, along, in and nearby said Scotch run and dammed back
and obstructed the flow of said stream and diverted it from
its natural channel. In consequence of which wrongful acts
the water of Scotch run, sufficient for supplying said mills
with water, for operation of the same and other purposes
could not and did not run and flow through said (plaintiff’s)
lands, as the same ought to have done and otherwise would
have done, and the waters of Scotch run has been permanently
diverted, hindered, stopped and turned aside so that they do
not now run and flow to and through the same sufficient for
the purposes aforesaid.”

We are not convinced that the verdict is against the law or
the evidence, or that we erred in charging the jury that if the
defendant put back more water from its mines and works than
it took out of Scotch run the plaintiff was not entitled to re-
cover. That was the real question involved in the case, and
many witnesses were called and testified with respect to the
different contentions concerning this matter.

The case was tried upon the theory that there had been a
permanent injury of the plaintiff’s property because of the di-
version of part of the water which supplied the power to his
mill.

The sixth reason assigned for the granting a new trial in-
dicates this: “The court erred in sustaining the objection to
the competency of Jeremiah Cherington and other witnesses
called by the plaintiff to prove value before and after.” Cher-
ington testified in chief, that the market value of plaintiff’s
mill property before the diversion was $5,000 and afterward
$2,000. On cross-examination he testified that he based his
estimates of value before and after upon the taking of all the
water, upon a total destruction of the water power. On mo-
tion his testimony with reference to values before and after
was stricken out, and rightly too. The plaintiff’s claim was
only for a partial destruction or taking of the water power,
not a total destruction or taking.

In Fuoss . The Tipton Water Co., 251 Pa. 68, at page 72,
Justice Potter says: “We are impressed with the thought that
in a case such as this where the real estate is untouched, and
the interference is only with the water power, the proper meas-
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ure of damages should be the value of the water power which
was taken. The present case was, however, tried by both
parties on the theory that the proper measure of damages was
the difference in the marked value of plaintiff’s property be-
fore and after the injury alleged to have been caused by the
loss of water power through defendant’s appropriation.”

In the case at bar the claim is for a permanent injury, a
permanent appropriation and loss of water power, because of
diversion of water from Scotch run which supplied plaintiff’s
mill with power—“the defendant wrongfully, injuriously and
unlawfully located permanent pumping station, and the waters
of Scotch run has been permanently diverted, hindered,
stopped and turned aside so that they do not now run and flow
through the same (plaintiff’s) land sufficiently for the pur-
poses aforesaid.”

In the light of the verdict it must be assumed that the jury
reached the conclusion that the defendant put more water into
the stream, than it pumped out, than it diverted. With this
fact established the conclusion is irresistible, that the claim
of the plaintiff is without merit, that the plaintiff's water
power has not been interfered with or depreciated to any ap-
preciable extent. The jury did not credit the evidence on the
part of the plaintiff.

In Wagner v. Purity Water Co., 241 Pa. 328, it is held:
“An action of trespass will lie to recover damages for injuries
sustained by a riparian owner, in consequence of the unlaw-
ful diversion of the waters of a stream by an upper riparian
owner, If the original taking was a lawful appropriation
of the water, under the power of eminent domain, the action
would have to be under the statute, and trespass would not lie.
But until there has been an original lawful taking, or until the
damages have been recovered on the basis of a permanent un-
lawful taking, the diversion of the water may be treated as a
continuing trespass, for which damages may be recovered in
an action at law.”

Immediately upon the rendering of the verdict rules were
granted on part of the defendant for a new trial and for judg-
ment for the defendant non obstante veredicto. Subsequently
at request of defendant’s counsel both were discharged.

This case was fairly tried upon the merits. The jury was
unable to see merit in the plaintiff’s case. In the opinion of
the court the verdict ought not to be disturbed.

Now, Jan. 3, 1916, rule is discharged. The reasons for
a new trial are overruled and a new trial is refused.
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Rainey v. Johnson.

Mines and mming—Upper and lowey vems—Drilling—In-
Junction.

Where two coal mines, in different veins of coal, are located ver-
tically one above the other, the owners of the upper mine will be
restrained by injunction from drilling a hole throuti the intervening
strata between their mine and the lower mine for the purpose of car-

rying accumulations of water out of the upper mine into the lower
one in order to get rid of it.

Bill for an injunction. C. P. Fayette Co. In equity, No.
763

J. G. Carroll and Sterling, Higbee & Matthews, for plain-
tiffs.
Sturgis & Morrow, for defendants.

VAN SWEARINGEN, P. J., Dec. 31, 1915.—A preliminary
injunction was awarded restraining the defendants, their
agents and employés, from drilling, boring or otherwise mak-
ing any hole, well or opening through the strata lying be-
tween the five foot vein of coal and the nine foot vein of coal,
over the mine of the plaintiffs, by means of which any water
now accumulated or which may hereafter accumulate in the
mine of the defendants will be drained, conducted or carried
into the mine of the plaintiffs, and from doing any other act,
matter or thing by which water not flowing naturally into the
mine of the plaintiffs will be conducted, or carried or caused
to flow into the same, and the matter is before us now on final
hearing. From the bill and answer, and the testimony and ex-
hibits offered, we find the material facts to be as follows:

1. The plaintiffs are the owners of a large coke plant, situ-
ate in North Union township, Fayette county, consisting of
a large number of coke ovens, an extensive coal mine in the
nine foot vein of coal, with numerous and varied workings,
completely and fully equipped for the mining of coal and the
manufacture of coke, and are engaged in the daily operation
of the same, employing a great number of workmen, many of
whom are engaged in labor under ground in the various work-
ings of the mine.

2. The defendants are the owners of the five foot vein of
coal overlying a part of the mine of plaintiffs, the five foot
vein of coal being about eighty-five feet above the nine foot
vein, and have opened and are working a mine in said five foot
vein, these workings overlying a part of the mine of plaintiffs

voL xLIvV.—7.
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from which the said nine foot vein of coal, wholly or in part,
has been removed.

3. Water in various quantities at times accumulates in said
mine of the defendants.

4. The defendants, at the time of the filing of the bill, were
engaged in drilling a hole through the intervening strata be-
tween their mine and the lower mine of the plaintiffs, for the
purpose of carrying accumulations of water out of the mine
of the defendants into the cavity in the mine of the plaintiffs
from which the coal has been removed, which cavity is filled
partly with gob and fallen strata.

5. If the defendants be permitted to complete the drilling
of said hole, and thereafter to carry or drain water from their
mine into the abandoned portion of the mine of plaintiffs, said
water, or portions thereof, will flow therefrom into the pres-
ent working places in plaintiffs’ mine, greatly interfering with
the workings and operations of said mine.

6. The amount of water so to be carried through said hole
will greatly exceed the amount of water that otherwise would
flow naturally into the mine of plaintiffs from the mine of the
defendants.

“When water, following the law of gravitation, after the re-
moval of the coal in a careful and proper manner, finds its way
by percolation or through fissures unforeseen and unknown,
into the lower mine, its owner cannot complain of it as an in-
jury done by the owner of the upper mine.” Locust Moun-
tain Coal & Iron Co. v. Gorrell, 9 Phila. 247. But the right
of an upper land owner to discharge water on the lower lands
of his neighbor is in general a right of flowage only in the
natural ways and in natural quantities. If he alters the nat-
ural conditions so as to change the course of the water, or
concentrates it at a particular point, or by artificial means in-
creases its volume, he becomes liable for any injury caused
thereby. It is not to be lost sight of that one man’s right to
injure another’s land is an exception, as in Penna. Coal Co. v.
Sanderson, 113 Pa. 126, and this exception is founded on nec-
essity, because otherwise he would himself be deprived of the
beneficial use and enjoyment of his own land; and unless that
would be the substantial result of forbidding his action, he is
not within the immunity of any of the cases. Pfeiffer ».
Brown, 165 Pa. 267.

“While land on a lower level is under a natural servitude
to that located above it, to receive the water flowing down to
it naturally, and therefore injuries to the lower proprietor
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caused by the natural flow of the water from higher land is
damnum absque injuria, when one of two adjoining mine
owners conducts water into his neighbor’s mine, which would
not otherwise go there, or causes it to flow at different times
and in greater quantities than it would naturally flow, by the
breaking down or removal of a barrier, natural or otherwise,
he is liable for the ensuing damages.” 27 Cyc. 784. The
owner of a mine has a right to mine his coal in any ordinary
and reasonable way, so long as that does no injury more than
that which necessarily arises by removal of the coal, and such
incidents as flow directly from such use, as in the case of
subterranean water percolating through the coal, or in cases
of subterranean springs where the mere removal of the coal
may cause the water to collect and flow toward or upon lower
mines which might or would not otherwise do so. But it is
otherwise where the mining is done in such a manner as to
introduce foreign water from the surface or higher level, by
reason of the roof falling in, and thus introducing water from
the surface which would not have flowed in if the roof of the
mine had remained undisturbed and compact after the coal
was removed.

In other words the owner of the upper mine is not liable
for water which flows in from percolation or gravitation, sim-
ply by reason of the excavation or removal of the coal. But
whatever water arises from the breaking in of the roof and
the consequent sinking or disturbance of the surface, thus oc-
casioning an additional flow from above which otherwise
would not have run in or upon the lower owner. This is the
general rule without reference to actual negligence or want of
skill on the part of the higher owner. Horner v. Watson,
79 Pa. 242. Surely, then, an upper mine owner has no legal
right to drill a hole through an intervening natural barrier
for the very purpose of draining the water out of his mine
into the mine of a lower owner in order to get rid of it. And
in this respect it can make no difference whether the one mine
is vertically above the other or merely on a higher level be-
sifdlc or near it. We therefore reach the following conclusions
of law:

1. The acts of the defendants sought to be restrained, if
permitted, would constitute a continuous trespass.

2. The proposed acts of the defendants should be restrained
by injunction.

. And now, Dec. 31, 1915, for the reasons stated in the opin-
lon herewith filed, the preliminary injunction heretofore
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awarded is made permanent, and it is ordered that the defend-
ants pay the costs of this proceeding; this decree to be en-
tered nisi according to rule.

From D. W. McDonald, Esq., Uniontown, Pa.

Female Labor.

Labor law—Work done at home by female employé for
establishment—Act of July 25, 1913, P. L. 1024.

It is contrary to the spirit as well as to the letter of the act of
July 25, 1913, P. L. 1024, for any establishment to give to its female
employés (who have worked in such establishment for the full time

permitted by the act) work to be taken home and done at night and
delivered next morning.

Such work is work done in connection with the establishment, and
is therefore unlawful within the meaning of the act of 1913.

Request of John Price Jackson, commissioner of labor and
industry, for opinion.

KEeLLER, First Deputy Attorney-General, Oct. 27, 1915.—
I have your favor of the sixteenth instance, enclosing letter
from Henry C. Thompson, Jr., of Philadelphia, requesting
an opinion as to whether it is a violation of the act of July
25, 1913, P. L. 1024, for female employés, who are paid by
the piece, after working nine hours in an establishment, to
take home work with them to do in the evening and deliver
at the establishment the next morning.

The purpose of the act of July 25, 1913, was to protect the
public health and welfare by regulating the employment of
females in certain establishments with respect to their hours
of labor and the conditions of their employment. The term
‘“‘establishment” is defined to mean “any place within this
commonwealth where work is done for compensation of any
sort to whomever payable,” providing that it shall not apply
to work in private homes and farming. Section 3 of the act
provides that no female shall be employed or permitted to
work in, or in connection with, any establishment for more
than six days in any one week, or more than fifty-four hours
in any one week, or more than ten hours in any one day. The
purpose of the law evidently was to put such safeguards
around the employment of women in establishments as to
prevent their being exhausted by their labor, and thereby imx-
jured in health, to the consequent injury of the race.
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Under the provisions of the act a woman may be employed
for six days in the week for nine hours each day. This is all
the work she may do in, or in connection with, any establish-
ment. In addition to the work in such establishment she may
do household work or other work in her own home, provided
it is not in connection with the establishment in which she is
employed during the week, and provided that when she is
employed or permitted to work in or in connection with more
than one establishment, the aggregate number of hours dur-
ing which she shall be employed or permitted to work in or in
connection with such establishments shall not exceed the num-
ber of hours prescribed for any one week or any one day.

The act not only forbids her employment in an establish-
ment for more than six days in any one week, or more than
fifty-four hours in any one week, or more than ten hours in
any one day, but forbids her being permitted to work in con-
nection with any establishment beyond the time limited
above.

I am, therefore, of the opinion that it is contrary to the
spirit, as well as to the letter of the act for any establishment
to give its female employés, who have worked in such estab-
lishment for the full time permitted by the act, work to be
taken home and done at night and delivered at the establish-
ment the next momning. I advise you that such work is work
done in connection with the establishment and is, therefore,
unlawful,

From Paul A. Kunkel, Esq., Harrisburg, Pa.

Leith v. Schaadt.

Judgment — Opening judgment — Affidavit after twenty
years.

The use plaintiff in a judgment entered against an obligor prior
to the latter’s death and more than twenty years after the date of
the judgment, will not be entitled to have the judgment opened on

e ground that a rule to show cause had not been served upon the
defendant as required by a rule of court.

Petition by Lizzie Metzgar, use plaintiff, to strike off judg-
ment erroneously entered against defendant. And answer:

C. P. Lehigh Co. April T., 1910, No. 273. Fi. fa.,, June T.,
1910, No. 29.

On Oct. 26, 1914, Lizzie Metzgar, the use plaintiff, repre-
sented that on a bond with warrant of attorney, dated Nov.
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30, 1888, she entered judgment on June 4, 1910, more than
twenty-one years after its date, without making the affidavit
required by § 4, court rule No. 22, which provides that where
a warrant of attorney is above ten years old and under
twenty, judgment can only be entered by leave of court after
filing an affidavit that the warrant was duly executed, the
money unpaid, and the party living: and that where the war-
rant is above twenty years old, the judgment can be entered
only after a rule to show cause has been served on the de-
fendant if he can be found within the county.

The plaintiff further represented that the judgment was in-
providently entered and that its entry was an oversight on the
part of the attorney for the plaintiff and the prothonotary,
that the sheriff sold the defendant real estate on Sept. 9, 1910,
but no deed has been delivered and recorded for the property
by the sheriff, whose term of office expired on Jan. 1, 1912,
and that therefore the purchaser did not and cannot acquire
a valid and legal title for the premises by reason of the above
mistakes. The petitioner asked that the judgment be stricken
off and the sale set aside.

Answer to the petition was made on behalf of the defend-
ant that her real estate was sold by the sheriff to the plaintiff
on Sept. 9, 1910, upon the fi. fa. issued upon the judgment
above referred to, that the use plaintiff has paid the down
money, ten per cent., but has not paid the balance of her bid;
that the defendant, Lovina Metzgar, is the only person who
can take advantage of the omission of the affidavit and rule
required under § 4, of court rule No. 22: that her refusal to
move to strike off judgment in her lifetime and her acqui-
escence in the execution and subsequent proceedings, amounted
to a new confession of the amount stated by the use plaintiff
to be due upon her judgment: and that a deed given by the
present sheriff to the petitioner for the defendant’s real estate
under the proceedings, upon payment by her of the balance of
her bid, will convey to her the entire right, title and interest
of the defendant in the real estate.

George R. Booth and Harry A. Cyphers, for the petition.
Chas. W. Kaeppel and Jas. L. Schaadt, for the defendant.

GroMaN, P. J., Jan. 11, 1915.—The defendant, Lovina
Metzgar, on Nov. 30, 1888, executed a bond and mortgage
in favor of Reuben B. Leith, to secure the payment of the
sum of $1,000, with interest, one year after the date thereof;
the bond being secured by a mortgage upon real estate situ-
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ate in the borough of Fountain Hill, county of Lehigh and
state of Pennsylvania, and the mortgage entered of record in
the office for the recording of deeds for Lehigh county, in
mortgage book, volume 48, page 77; payments on account
of the principal reduced the same to $600.

On June 3, 1910, the mortgagee assigned the bond and
mortgage to Lizzie Metzgar, who, on the following day, en-
tered judgment on the bond for $600, with interest from April
1, 1910, as of April Term, 1910, No. 273, court of common
pleas of Lehigh county. The same day a fi. fa. issued, and on
Sept. 9, 1910, the sheriff sold the property at public sale to
Lizzie Metzgar, the use plaintiff, for $4,001, ten per cent. of
which, amounting to $400, was paid to the sheriff as required
by the conditions of sale.

On Oct. 26, 1914, the use plaintiff presented a petition pray-
ing for a rule to show cause why the entry of the judgment
should not be stricken off the record on the ground that the
judgment was entered of record more than twenty-one years
after the date of the bond and warrant without leave of court
and without first issuing a rule to be served on the defendant
if found within the county, as required by court rule 22, § 4,
reading as follows:

“If a warrant of attorney to enter judgment be above ten
years old and under twenty, the court, or a judge thereof in
vacation, must be moved for leave to enter judgment, which
motion must be grounded on an affidavit that the warrant was
duly executed, that the money is unpaid and the party living.
Where the warrant is above twenty years old, there must be
a rule to show cause served on the defendant, if he can be
found within the county.”

While this case has been before our courts in various as-
pects for a number of years, the only question now before us
is whether or not the judgment should be stricken off upon
the petition of the plaintiff. That a judgment may be stricken
off by the court in the exercise of its sound discretion, where
the defendant is the petitioner, is well established. Herman v.
Rinker, 106 Pa. 121 (1884); Bates v. Cullum, 163 Pa. 234
(1894), where Justice Green, in the opinion, refers to a num-
ber of authorities.

Should the judgment be stricken off where the court rules
require that when the warrant is above twenty years old a rule
to show cause should first be served on the defendant if found
in the county? In Emery v. Smith, 12 Pa. C. C. 281 (1892),
Judge Dreher, in disposing of a matter where a similar rule
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in Carbon county was in question, used the following lan-

age:

“The object of the rule is to prevent the annoyance and in-
justice to the party in the use of a warrant so old that there is
some reason to suppose the defendant may have been satis-
fied or that the purpose for which it was given has been ac-
complished or served; as for instance, in a case where it was
given as collateral security or indemnity; but the rule is cer-
tainly not intended to work injustice to the creditor before re-
quiring a judgment to be stricken from the record, though the
affidavit was not made before the entry of the same where
the execution of the warrant and existence of the debt was ad-
mitted and the parties are living. If we should strike the judg-
ment off the plaintiff could immediately on motion have judg-
ment entered upon filing the affidavit. This would be a little
ceremony excepting that the effect might be to jeopardize the
plaintiff’s claim now secured by lien, and the discharge of the
rule to strike off the judgment will work no injustice to the
defendant who acknowledges the debt.”

In the case just cited the defendant asked to have the judg-
ment stricken off the record, he being the person most vitally
interested and the rule being for his benefit and protection.
In the matter before us the defendant is not asking to have the
judgment stricken off, even though her real estate was sold
during her lifetime on a fi. fa. issued by the use plaintiff and
bought by the use plaintiff. It appears from the record that
the use plaintiff has not yet fully complied with the conditions
of the sheriff's sale by paying the balance of the purchase
money, less possibly the amount of her judgment and interest,
so that if this judgment were stricken off, even if we had the
unquestioned authority to do so, the use plaintiff would be re-
lieved from the payment of the amount still unpaid.
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